
Portfolio Media. Inc. | 111 West 19th Street, 5th floor | New York, NY 10011 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Schools Short On COVID Precautions Not Short On
Lawsuits
By Jack Karp

Law360 (October 15, 2021, 4:41 PM EDT) -- Jennifer Anderson wasn't surprised when her grandchildren came
home from school with COVID-19.

Florida Gov. Ron DeSantis issued an executive order in
July  barring  schools  from  requiring  students  to  wear
masks,  a  requirement  his  order  said  would  "violate
parents'  right  under  Florida  law  to  make  health  care
decisions  for  their  minor  children."  (AP  Photo/Wilfredo
Lee)

Their schools in Cabell County, West Virginia, had few precautions in place when classes began in August. So
the kids, who range in age from 5 to14, brought the virus home to their parents, who got sick, Anderson
says. Her son-in-law missed weeks of work, and she was told that her high-school-age daughter had been
exposed to the virus at school as well.

"And that's just one family," Anderson said. "It happens to be my family, but that's what's happening because
of there not being preventative measures in place."

In many states, schools did not require face masks or other precautions when students returned to class this
year. Some states even passed laws or issued executive orders barring schools from implementing such
measures.

The result has been a flood of lawsuits from parents like Anderson, especially those whose children have
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disabilities, claiming that lack of precautions risks their kids' health and forces them to make a terrible choice.

"They're having to pick between the right to health and the right to equal access to education," Disability
Rights Iowa Executive Director Catherine Johnson told Law360 Pulse. "And that's just been a really difficult
thing for parents."

'Like Banning Ramps in Front of Schools'

Federal law prohibits the unnecessary segregation of students with disabilities in public education and
requires reasonable modifications so those students have equal access to school.

But recent state laws, executive orders and policies that limit or outright ban pandemic safety protocols in
schools violate those federal laws, advocates say. That's because students with disabilities and health issues
are more vulnerable to severe COVID-19, and so can't safely attend schools that don't have health measures
in place.

"The whole point is education for all children, and children with disabilities are children. They should be able
to go to school like everyone else," said Ron Hager, managing attorney for education and employment at the
National Disability Rights Network. "Parents should not be forced to make a choice between having their child
at risk of harm versus attending school."

Now many of those parents are challenging the new laws and policies in court.

Parents of disabled Iowa students sued that state's governor, education department and multiple school
districts in September, claiming a law barring schools from requiring students to wear masks discriminates
against disabled students.

In West Virginia, Anderson and other parents, most of whose kids or other family members have disabilities
or health issues, sued Cabell County, the state education department and the governor in August after that
state delegated decisions about health precautions to counties.

"You had 55 districts coming up with their own version of what safety and equity for learning was," Anderson
said.

Cabell County schools and the Iowa Department of Education both declined to comment Friday.

Similar suits in Pennsylvania, Florida, Tennessee, Texas and elsewhere argue these laws and policies
undermining schools' COVID-19 precautions violate the Americans With Disabilities Act and Section 504 of the
Rehabilitation Act of 1973 by impeding equal access to education for students who are particularly vulnerable
to COVID-19 because of heart and lung conditions, Down syndrome, cerebral palsy, asthma and other health
issues.

Some children have been forced to stay home from school as a result, relying on remote learning or home
schooling, according to Johnson, who is involved in the Iowa suit. But remote learning is not equivalent to in-
person instruction and robs students of access to activities and peers, she said.

In some districts, remote learning doesn't exist at all.

"It would be like if a state would ban ramps in front of schools," said Ohio State University's Moritz College of
Law professor Ruth Colker. "You just can't do that, because we have some students who use wheelchairs or
other mobility assistance devices who need ramps."

That's especially true now with children seeming more at risk from the delta variant of the coronavirus,
advocates say.

So having no precautions like mask mandates in schools "clearly" violate the ADA and Section 504, Colker
said.

"I don't even think it's a close case," she said.

Balancing Interests

Florida Gov. Ron DeSantis and Texas Gov. Greg Abbott issued executive orders in July aimed at stopping
schools from requiring masks. The Warren County, Pennsylvania, school board voted in September to let
parents opt their kids out of certain health rules. South Carolina's legislature enacted a budget proviso in June
barring any school with a mask mandate from using budgeted funds.
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These laws and bans are most prevalent in southern states, according to Hager.

In fact, many of these suits are being fought in states with Republican governors or legislatures, including
Florida, Texas, Iowa and Tennessee. Warren County, which is being sued in Pennsylvania, voted heavily in the
last election for former President Donald Trump, who often vocally opposed masks and other COVID-19
precautions.

The laws and policies do not violate federal law, according to those defending them in court.

Iowa's House File 847, which prohibits school districts from requiring masks, for instance, "explicitly permits
schools to comply with any requirements of federal law," according to Lynn Hicks, chief of staff for the Office
of the Attorney General of Iowa.

Iowa's law prohibits schools from requiring students and employees to wear masks unless the mask is
required by any other law, Hicks told Law360 Pulse.

Mask mandates can also harm some disabled students, like those with social communication issues such as
autism, attorneys for Iowa insisted in court documents.

To back up its claims, the state submitted affidavits from three parents who attested that their children suffer
from health or developmental issues that are exacerbated by mask mandates.

One woman said her second-grade son's asthma means he can't breathe in an "adequate amount of clean
oxygen and is constantly breathing in germs" while wearing a mask. Another attested that her fifth-grade
daughter has a sensory processing disorder that makes her overly sensitive to stimuli, meaning she
experiences wearing a mask as her "skin being on fire or poked with sharp needles."

Several of the parents said their kids suffer from autism or other behavioral issues, and mask mandates
inhibit their ability to understand and interact with teachers and peers.

Texas officials made a similar argument when defending Abbott's order in court, saying that some parents'
desire to require masks must be weighed against other parents' desire to choose for themselves, particularly
for students who can't wear masks "due to their own disabilities or medical concerns."

These claims have met a skeptical reception. In a letter to parents, the Texas Pediatric Society has said that
only students unable to remove a mask without help and those with significant behavioral or psychological
issues for which they are undergoing treatment, severe autism or extreme developmental delays, and facial
deformities that obstruct airways should be exempted from mask requirements.

The Ohio Chapter of the American Academy of Pediatrics has gone further, saying, "There are no diagnoses
that warrant blanket exemptions from wearing a face covering/mask. Specifically, asthma, allergies and sinus
infections are not a contraindication for using a face covering/mask."

But even for kids without medical issues, defendants in these lawsuits have argued that parents and schools
should be allowed to decide which COVID-19 precautions they wish to follow.

When issuing his own executive order, Tennessee Gov. Bill Lee said he "aimed to balance important interests:
the fundamental right of parents to raise their children, including directing their education; the interest of
school districts to decide what is best for their schools; and the interest in providing in-person, public
education," attorneys for Tennessee wrote in court documents defending that state's rules.

In some states, parents have even filed lawsuits challenging the COVID-19 precautions schools do have
in place, claiming the rules made their kids change schools or became anxious and depressed.

But schools can institute reasonable regulations, like requiring students to wear shirts, Colker said.

So parents who claim COVID-19 precautions violate their children's liberty "don't know anything about their
child's liberty interests," she argued. "That's just a fraudulent claim and has no legal merit whatsoever."

Having an Impact

Judges in Iowa, South Carolina, Florida, Pennsylvania, Texas and Tennessee have already blocked the
enforcement of policies that prohibit or weaken coronavirus protections in schools.

But the suits' effects have been felt outside the courtroom as well.
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Since a temporary restraining order blocked Iowa's law banning mask mandates, 27 school districts have
adopted universal masking, including eight of the 10 districts being sued, according to Johnson.

That order was "just a completely huge victory for individuals with children with disabilities because it shows
that even in times of pandemic, students with disabilities have equal access to education and they have civil
rights that are protected under the ADA and 504," Johnson said.

The judge in that case later issued a preliminary injunction against the Iowa law as well. The state has
appealed.

School officials in Cabell County, West Virginia, meanwhile, instituted a mask mandate shortly after Anderson
and others filed their lawsuit.

"I definitely think we had an impact," Anderson said.

Not all the suits have been successful so far.

A North Carolina judge rejected parents' attempt to reverse a school board decision ending many health
requirements. A Florida federal judge declined to block an order barring school mask requirements, ruling
parents hadn't exhausted administrative remedies under the Individuals with Disabilities Education Act.

The judge said the children in that suit would be better served by individualized accommodations than the
enjoining of the governor's executive order.

That solution may sound reasonable, but Colker said the individualized accommodation route is "slow and
ponderous….  If we do that one child at a time, COVID will be over."

The lawsuits certainly aren't over.

Rulings both for and against parents are already being appealed in Tennessee, South Carolina, Florida and
Iowa.

And it's possible one or more of the disputes may come before the U.S. Supreme Court, according to Hager.

"Certainly there's enough 'heat' on all of these kinds of cases that there's going to be the will to seek review
in the Supreme Court," Hager said. "And these are novel cases."

Even the high court may not be able to end the legal fight over schools' health precautions, disability rights
advocates said.

The FDA is likely to approve emergency use of COVID-19 vaccines for kids below 12 soon, and some states
could ban student vaccine mandates just as they banned masking and other precautions, the advocates said.
If they do, parents of disabled children will likely sue.

"If we think the masking wars have been difficult, I can imagine the vaccine wars are going to be way more
fraught," Colker said.

--Editing by Brian Baresch.
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