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THE ANTI-SUBORDINATION PRINCIPLE:
APPLICATIONS

Ruth Colker*

I. Introduction

Law's recognition of the subordination of blacks and
womenl-through slavery, disenfranchisement, segregation and a general
denial of full citizenship-provided the impetus for the development of
modern equal protection doctrine. The principle underlying equal protec-
tion doctrine, however, is not purely the principle of anti-subordination.
-Instead, it is often the principle of anti-differentiation. The anti-differenti-

* Associate Professor of Law, Tulane University. A.B. 1978, Harvard-Radcliffe Col-

lege; J.D. 1981, Harvard Law School. I thank the Wisconsin Legal Institute, Martha
Fineman, and Tulane Law School for the opportunity to present this paper at the Confer-
ence on Feminist Legal Theory. I also thank the participants at the Conference who pro-
vided me with excellent feedback, and my research assistant, Idella Wilson. Finally, I
especially thank Mary Whisner, Mary Coombs and Vicki Schultz for providing feedback
on an earlier draft of this article. The ideas expressed, of course, are my own.

This article is the second part of a two-part article on the anti-subordination princi-
ple. See also Colker, Anti-Subordination Above all: Sex, Race, and Equal Protection, 61
N.Y.U. L. Rev. 1003 (1986), part one. Part one contains a broad theoretical and doctrinal
discussion of the principles of anti-subordination and anti-differentiation within equal pro-
tection doctrine. It is forthcoming in the New York University Law Review.

1. By referring to the subordination of blacks and women throughout this article, I do
not mean to suggest that these are the only groups that have faced subordination. How-
ever, I do mean to suggest that they are the groups that law has most recognized as having
faced subordination. For example, heightened judicial scrutiny does not exist for distinc-
tions on the basis of handicap, age, wealth or sexual preference. See, e.g., Massachusetts
Bd. of Retirement v. Murgia, 427 U.S. 307 (1976) (sustaining a mandatory retirement law
for uniformed state police officers); James v. Valtierra, 402 U.S. 137 (1971) (rejecting an
equal protection challenge to a California constitutional requirement restricting the devel-
opment of low rent housing); Bowers v. Hardwick, - U.S. -, 106 S. Ct. 2841 (1986)
(upholding Georgia sodomy statute as applied to homosexuals). The Supreme Court has
wavered in the areas of alienage and illegitimacy but has generally failed to apply height-
ened scrutiny to those categories. See, e.g., Foley v. Connelie, 435 U.S. 291 (1978) (hold-
ing that New York could bar employment of aliens as state troopers); Labine v. Vincent,
401 U.S. 532 (1971) (upholding an intestate succession provision that subordinated the
rights of acknowledged illegitimate children to those of other relatives of the parent).

Although law did not recognize the invidiousness of blacks' and women's subordina-
tion until recently, civil rights activists have long recognized this problem. Modern equal
protection doctrine did not develop until judges and legislatures decided that the subordi-
nation of blacks and women was wrong; black's and women's recognition that this subordi-
nation was wrong was not sufficient.

By referring to the subordination of blacks and of women together, I do not mean to
suggest that their subordination or the recognition of their subordination has been identi-
cal. Nevertheless, this article proceeds from an emphasis on the similarities of that subordi-
nation rather than the differences.
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ation principle seeks a color blind2 and sex blind society where racial and
sexual differentiations do not exist. The anti-subordination principle, in
contrast, is not hostile to racial and sexual differentiations unless they per-
petuate the subordination of women or blacks. I argue that the principle
of anti-subordination rather than the principle of anti-differentiation
should underlie the equal protection framework because the principle of
anti-subordination can be more effective and flexible in responding to the
problem of subordination. I try to explain how the anti-subordination
principle should resolve equal protection problems.

This discussion is important for many reasons. First, it might influ-
ence courts that are already concerned about the problem of subordina-
tion.3 Some courts may desire to remedy subordination more effectively
but do not have a framework to do so. By devising a workable framework,
some courts may be assisted in this task. Second, this discussion is useful
in our attempts to create legislation. Although existing constitutional and
statutory nondiscrimination doctrine may not embody the anti-subordina-
tion principle, new legislation could embody that perspective.4 Finally, it
is useful as an organizing tactic to understand how various solutions to
institutional problems may redress subordination. 5 Because the existing

2. The notion of "color-blindness" is a modern notion. As recently as 1896, the Su-
preme Court rejected the plaintiff's argument for color-blindness. The majority rejected the
plaintiff's argument "that equal rights cannot be secured. . . except by an enforced com-
mingling of the two races." Plessy v. Ferguson, 163 U.S. 537, 551 (1896).

For an excellent discussion of the development of the law of racial desegregation, see
R. Kluger, Simple Justice (1975). I am not aware of any comparable discussions of the
development of modern sex discrimination case law. General descriptions of this develop-
ment exist in the case books in this area. See, e.g., B. Babcock et al., Sex Discrimination
and the Law (1975); H. Kay, Sex-Based Discrimination (1983).

3. This statement reflects my theory of the state. I do not believe that we can influ-
ence courts that are not receptive to our ideas. However, I believe that it is worth investing
energy within the mainstream system because there are people within that system who are
receptive to some feminist ideas. At this symposium, Chris Littleton suggested that we
participate in mainstream dialogue to take advantage of the inconsistencies of that system.
I do not accept that cynical perspective. I do believe that some courts are receptive to our
ideas and that we have a responsibility to engage them in active dialogue; to take them
seriously. I would like to explore the similarities in perspective that we share with the
mainstream rather than to assume that we are wholly different. I believe we need to de-
velop a more coherent theory of the state to assist in making decisions about how to par-
ticipate in mainstream legal dialogue. I have benefitted considerably from Catharine
MacKinnon's work in this area. See MacKinnon, Feminism, Marxism, Method and the
State: An Agenda for Theory, 7 Signs: J. Women Culture & Soc'y 515 (1982) ["Signs I"];
MacKinnon, Feminism, Marxism, Method, and the State: Toward Feminist Jurispru-
dence, 8 Signs: J. Women Culture & Sod'y 635 (1983).

4. This process is what Mary Daly calls asking "nonquestions." See M. Daly, Be-
yond God the Father: Toward a Philosophy of Women's Liberation (1973). See also P.
Freire, Pedagogy of the Oppressed (1970).

5. I would like to thank Barbara Omolade for helping me see the importance of legal
theory in this arena. As a trial lawyer and law teacher, it is easy for me to forget about the
daily realities of organizing in the workplace or anywhere else.

[Vol. 3:59
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dialogue is usually phrased in terms of the anti-differentiation principle,
we often do not think enough about the anti-subordination principle.'

Too often we proceed pragmatically without recognizing the full
range of consequences of our actions.' A solid theoretical framework could
check us against creating unintended consequences in our haste to respond
to a problem pragmatically.

Several basic assumptions have influenced both the context and struc-
ture of this article. First, this article assumes that predominantly female
and predominantly black organizations are important both politically and
personally. These organizations have been very effective in mobilizing a
civil rights struggle as well as in providing personal growth for many iri-
dividuals.8 It is crucial to have a way to defend these organizations withiA

6. Catharine MacKinnon has attempted to embody an anti-subordination perspective
in the Anti-Pornography Ordinance that she co-authored with Andrea Dworkin. See Indi-
anapolis Anti-Pornography Ordinances No. 24 & No. 35 (1984) (modified version of their
ordinance that was enacted by the city of Indianapolis). See generally MacKinnon, Por-
nography, Civil Rights and Speech, 20 Harv. C.R.-C.L. L. Rev. 1 (1985); MacKinnon,
Not a Moral Issue, 2 Yale Law and Policy Rev. 321 (1984). MacKinnon has also
presented the legal theory against sexual harassment from both an anti-differentiation and
anti-subordination perspective. See 0. MacKinnon, Sexual Harassment of Working
Women (1979). The influence that MacKinnon's sexual harassment book has had on the
development of that legal theory suggests that theoretical discussions can influence inter-
pretation of existing legislation as well as new legislation. Although the MacKinnon-
Dworkin Anti-Pornography Ordinance has not been implemented, its perspective has in-
fluenced the general perspective on the issue. (Several years ago no one discussed this issue
in terms of women's civil rights.) Hence, even an unsuccessful attempt to pass an ordi-
nance with an anti-subordination perspective may influence our understanding of an issue.

7. I discuss this problem elsewhere in terms of privacy doctrine. Feminists and gay
activists have been too eager to use privacy doctrine to attain new rights without fully
recognizing the inherent limitations of privacy theory. (It is an individually-based doctrine
that can only assist those in the position of privilege to purchase this right.) See Colker,
Pornography and Privacy: Towards The Development of a Group-Based Theory for Sex-
Based Intrusions of Privacy, I Law & Inequality: A Journal of Theory and Practice 191
(1983).

8. Elyce Zenoff and Kathryn Lorio have described the impact that women and blacks
have had on the legal profession, often through predominantly female or black
organizations:

[Olne cannot read Simple Justice without being struck by the pivotal role played
by the Howard Law School faculty in creating the intellectual climate which
proved vital in winning legal battles against segregation. . . . It must be ac-
knowledged . . . that historically white males have exhibited little interest in
economic, social, and legal injustices affecting women and minorities.

Zenoff & Lorio, What We Know, What We Think We Know, and What We Don't Know
About Women Law Professors, 25 Ariz. L. Rev. 869, 902 (1983).

See also Feldblum, Krent and Watkin, Legal Challenges to All Female Organiza-
tions, 21 Harv. C.R.-0.L. L. Rev. 171 (1986); R. Kluger, Simple Justice (1975); Rich,
Toward a Woman-Centered University in On Lies, Secrets, and Silence (1979).

The political benefits of predominantly black or female organizations have been dis-
cussed extensively elsewhere. The personal growth benefits, however, have not received
sufficient discussion (except for discussions of the "new girl's network"). Predominantly
female organizations have a crucial role to play in this area because of the potential for

1987]
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equal protection doctrine. Because the principle of anti-differentiation is
intrinsically hostile to race or sex-specific selection criteria, it is difficult to
defend those organizations under existing law.'

Second, this article is premised on a desire to get the discussion of
equal protection doctrine out of the language of the equal treatment/spe-
cial treatment debate. Proponents of the equal treatment position have
categorized their critics as embodying a special treatment position, thereby
denigrating and misunderstanding their position.10 None of the critics of
the equal treatment position have adopted the label "special treatment"
for themselves."1 These critics need to gain control of this discussion by
creating their own labels and definitions for their position. Equal treat-

these organizations to break heterosexual norms for bonding. Kathleen Lahey noted at this
Conference that we live in a race-segregated society and a sex-integrated society. Blacks
are supposed to fraternize among themselves but women are supposed to fraternize with
men. (As John Hart Ely has said, "Every man's best friend is a woman.") J. Ely, Democ-
racy and Distrust, 257 n.94 (1980). Because predominantly female organizations break
from this norm, they may have a special role in women's liberation.

Throughout this article, I refer to "predominantly" black or female organizations
rather than "exclusively" black or female organizations. I made this language choice be-
cause the term "predominantly" can include both kinds of organizations. I do believe that
exclusively black or female organizations may bestow certain benefits that are unattainable
by a predominantly black or female organization. For example, psychological literature
suggests that the presence of one white man in an otherwise all black or all female organi-
zation can have an impact on group dynamics. Nevertheless, black or female organizations
with a few white men may attain certain benefits that would not be available in an exclu-
sively black or female organization. If we are seeking a society in which race and gender
have no meaning, we may wish to encourage white men to escape from their racial and
gender classifications by joining predominantly black or female organizations.

9. See Feldblum, et al., supra n.8.
10. See, e.g., Kay, Equality and Difference, 1 Berkeley Women's L.J. 1 (1985); Wil-

liams, Equality's Riddle: Pregnancy and the Equal TreatmentlSpecial Treatment De-
bate, 13 N.Y.U. Rev. L. & Soc. Change 325 (1984-85).

11. Ann Scales, for example, argues for special rules regarding women's unique re-
productive capacities but also argues that such rules do not constitute granting special,
unequal favors to women. Scales, Towards a FeministJurisprudence, 56 Ind. L. J. 375,
435-36 (1980-81). Scales prefers the phrase "incorporationist model." Chris Littleton pre-
fers the phrase "equality as acceptance." See also Scales, Emergence ofFeministJurispru-
dence: An Essay, 95 Yale L.J. 1373 (1986); Littleton, Reconstructing Sexual Equality
(June 1986) (available from author). I prefer the phrase "anti-subordination." These dif-
ferent choices of terms correspond to different visions of society, all of which differ from
the equal treatment position.

In addition to criticizing the use of the phrase "special treatment," we may also wish
to criticize the use of the phrase "equal treatment.' All of us may be developing models of
equal treatment (including those who are classified as "special treatment"). I therefore
often prefer to call "equal treatment" advocates "formal equality" advocates or "anti-dif-
ferentiation" advocates to emphasize their reliance on rule formalism. Nevertheless, I rec-
ognize that in doing so I open myself up to criticism for failing to use the label that they
have chosen for themselves. (But until they use our labels to describe our positions, I don't
feel overwhelmed by that argument).

[Vol. 3:59
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ment proponents have put a lot of energy into criticizing a position that
does not exist.12

Third, this article is premised on a commitment to doing comparative
race and sex work. Much of feminist jurisprudence looks at sex discrimi-
nation in a vacuum. 13 Thus, we lose sight of the big picture. By trying to
explore race and sex issues together, we can get a much better handle on
legal theory and the solution to practical problems.

Finally, this article assumes that theory is only useful to the extent
that it can respond to practical problems. Thus, this article is shaped
around a discussion of hypotheticals. If we can find ways to integrate the-
ory and practice, we will emerge much stronger in both arenas.

Organizationally, this article has to begin with a theoretical and doc-
trinal discussion. It is otherwise impossible to apply the proposed frame-
work to concrete hypotheticals. Until we learn to talk simultaneously on
more than one level, this awkward organization is necessary. Thus, this
article will first present a description of the anti-differentiation and anti-
subordination principles and then apply those principles to a series of
hypotheticals.

II. Theoretical & Doctrinal Discussion

First, this section will define the principles of anti-differentiation and
anti-subordination, and then will show how they are used under existing
equal protection doctrine.1 4

A. Definitions

The principle of anti-differentiation is premised on the assumption
that racial and sexual differentiations are invidious.,5 It does not have a

12. See Scales, supra n.11.
13. The major exception to this problem is an emerging group of scholars who write

about black women. See, e.g., All the Women are White, All the Blacks are Men, But
Some of Us are Brave (G. Hull, P. Scott & B. Smith eds. 1982); Getman, Sexual Control
in the Slaveholding South: The Implementation and Maintenance of a Racial Caste Sys-
tem, 7 Harv. Women's L.J. 115 (1984); Home Girls: A Black Feminist Anthrology (B.
Smith ed. 1983); Wriggins, Rape, Racism & the Law, 6 Harv. Women's L.J. 103 (1983).

14. By the phrase "equal protection doctrine" this article refers to both constitutional
claims of discrimination brought under the Fourteenth Amendment and statutory claims
brought under various federal civil rights statutes. Because the civil rights statutes were
passed to enforce the Fourteenth Amendment, and the case law under the civil rights stat-
utes is often quite similar to that under the Fourteenth Amendment (see infra text accom-
panying notes 20-25), this article refers to both strands of nondiscrimination doctrine as
equal protection doctrine. Admittedly, this is not a conventional use of these terms.

15. Catharine MacKinnon has described this perspective, which she calls a "different
treatment" perspective, as one that:

envisions the sexes as socially as well as biologically different from one another,
but calls impermissible or "arbitrary" those distinctions or classifications that are
found preconceived and/or inaccurate.

0. MacKinnon, Sexual Harassment of Working Women 4, (1979).

19871
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historical perspective from which to distinguish which kinds of racial and
sexual differentiations are more invidious.21 It is a classic individual rights
analysis.' 7 Under this perspective, a rule that excludes whites is equally as
bad as a rule that excludes blacks. The evil is the differentiation rather
than who is acted upon.

In contrast, the principle of anti-subordination is premised on the
assumption that society is a racial patriarchy. 8 The problem with this
hierarchy is that the people at the bottom, e.g., women and blacks, do not
have sufficient power to control or value their own lives. The evil is there-
fore the lack of power and control, not differentiations.1" The evil is deny-
ing women and blacks fullness as human beings by seeing them as objects
to be acted upon rather than subjects entitled to control of their own
lives.20 The anti-subordination principle is a group-based perspective
grounded in an understanding of the way certain groups have been histor-
ically treated unequally. Under this perspective, it is more invidious to

16. One of the purest articulations of this perspective has been made by Professor
Van Alstyne. He criticizes minority set-aside programs because they use racial distinctions,
and sees no difference between using racial distinctions to rectify prior discrimination
against blacks and using such distinctions to perpetuate such discrimination. Racial dis-
tinctions, themselves, he argues cause "racism, racial spoils systems, racial competition,
and racial odium." Van Alstyne, Rites of Passage: Race, the Supreme Court and the
Constitution, 46 U. Chic. L. Rev. 775, 778 (1978). Feminists who I classify as proponents
of the anti-differentiation perspective do not adopt such a rigid perspective against affirma-
tive action. See, e.g., Kay, supra n.10; Williams, supra n.10.

17. It reflects an individual-rights analysis in two ways. First, it focuses on the indi-
vidual motivation of the institution that has allegedly discriminated and, second, it focuses
on how this alleged discrimination affects discrete individuals.

18. 1 thank Barbara Omolade for this phrase. It is the best term I have heard to
describe both racial and sexual hierarchies.

19. Professor Freeman has provided an excellent explanation of the limitations of the
color blind perspective:

The curious ideological phenomenon is that color blindness has become an ab-
straction that has taken on a life of its own, one that can turn around to disap-
point the hopes of the very people on whose behalf it arose initially. Why should
color blindness be an end in itself, a reference point against which to test ques-
tions of racial discrimination? It has become a way of abstracting the American
black experience out of its own historical setting to the point where all ethnics
become fungible. I think people have had very different experiences, and tiat
ideology of fungibility is part of the process of refusing to deal with the concrete-
ness of black experience.

Freeman, School Desegregation Law: Promise, Contradiction, Rationalization in Shades
of Brown: New Perspectives on School Desegregation (Derrick Bell ed. 1980).

20. One limitation of a discussion of subordination within equal protection doctrine
may be the use of the word "equal." This word suggests an anti-differentiation frame-
work. Interestingly, Professors Tussman and tenBroek did research which suggests that
the word "equal" was of secondary importance to the phrase "protection" in the Four-
teenth Amendment. They argued that the word "full" could have easily been used instead
of the word "equal." See Tussman & tenBroek, The Equal Protection of the Laws, 37
Calif. L. Rev. 341 (1949); tenBroek, Equal Under Law (1965). Thus, we might want to
call this doctrine the "full protection" doctrine rather than the "equal protection" doctrine
to get out of the anti-differentiation framework.

[Vol. 3:59
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have a rule that excludes blacks than to have a rule that excludes whites,
because whites, as a class, have not faced subordination. Under this per-
spective, it is possible to have a doctrinal discussion that focuses on the
historical role of society in perpetuating subordination.

The principle .of subordination is related to many of the concepts
presented by other people at this symposium. In Robin West's framework,
subordination is the accumulated experience of pain without control. In
Chris Littleton's framework, it is the experience of not being able to value
your worth. The important point is that we seek a perspective that
emerges from blacks' and women's understandings of their condition
rather than an abstract concept of color blindness and sex blindness which
is equally applicable to whites and blacks, men and women.

B. Equal Protection Doctrine

Existing equal protection doctrine involves a two-step process. The
first step is the prima facie case and the second step is the defense. At step
one the plaintiff says that she was discriminated against. At step two the
defendant tries to justify the alleged discrimination.

1. Prima Facie Case

Two ways exist to establish a prima facie case: (a) intent or (b)
impact.

a. Intent

Under the intentional discrimination method of proof, the plaintiff
shows that the actor intended to differentiate on the basis of race or sex.
Evidence of this intention is the language used in the rule itself or in the
motivations of the actor.2"

Under this method of proof, if an institution uses a race or sex-spe-
cific rule, such as excluding blacks from an educational institution, then
this burden of proof is always met. If the institution is more subtle in its
attempt to exclude blacks, this method of proof may still be available
through evidence of intent. For example, the rule may be phrased in race-
neutral language (e.g., anyone living in a certain neighborhood can attend
the institution), but the administrators at the institution may have openly
stated that they used this rule because they knew it would exclude blacks.

The law does not go very far in probing intent. It is not willing to
infer intent from consequences which the actor could have foreseen. More

21. The courts require proof of intention in constitutional challenges to discrimina-
tion but not in some statutory challenges to discrimination. Compare Griggs v. Duke
Power Co., 401 U.S. 424 (1971) (no evidence of intentional discrimination required in
statutory employment discrimination case) with Washington v. Davis, 426 U.S. 229 (1976)
(requiring evidence of intentional discrimination in constitutional employment discrimina-
tion case).

19871
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direct evidence needs to exist that the actor consciously thought about the
impact of its neutral rule.22

The intent requirement is a pure articulation of the anti-differentia-
tion perspective because it cannot tolerate explicit differentiations. It ana-
lyzes discrimination from the perspective of the actor-what the actor said
and what the actor intended. It does not consider what the actions mean to
the person acted upon. Hence, it is an individual-based perspective from
the perspective of the person in power or control.

b. Impact

The disparate impact method of proof is limited to some statutory
cases; it is not available in constitutional cases.2 3 Under this method of
proof, the plaintiff shows that the effect of the defendant's actions was to
limit the plaintiffs opportunities. One looks at what actually happened
rather than at the intended effect.

Thus, if a rule stated that only people living in a certain neighbor-
hood could attend an institution and the rule had the effect of excluding
whites, then whites could establish a prima facie case of discrimination.
They would not have to explore whether the defendant was aware of the
consequences of its actions.

The law also does not go very far in probing impact.24 First, there
usually is a causation requirement that the institution's action be responsi-
ble for the adverse impact.2 5 Hence, if a school district built a school in a
neighborhood, allowed students to apply from anywhere in the county,
and only whites applied because they lived closer to the school, it would
be difficult to establish discrimination. The defendant would argue that
societal forces, e.g., where whites and blacks lived, that caused the im-
pact-not the defendant's actions. Second, the notion of impact is limited
because it is defined only in terms of a comparison of blacks to whites, or
women to men. Policies or actions that have disparate impact on one
group of women as compared to another group of women do not meet the
legal test for disparate impact.26

22. See Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252 (1977)
(race discrimination challenge to exclusionary impact of zoning rules); Personnel Adminis-
trator v. Feeney, 442 U.S. 256 (1979) (sex discrimination challenge to exclusionary impact
of veteran's preference).

23. See supra n.20.
24. For an excellent discussion of these limitations, see Chamallas, Exploring the

"Entire Spectrum" of Disparate Treatment Under Title VII. Rules Governing Predomi-
nantly FemaleJobs, 1984 U. Ill. L. Rev. 1.

25. This limitation has arisen most starkly in cases alleging theories of comparable
worth. Many courts have accepted a "market place" defense under which an employer is
entitled to set wages corresponding to those in the marketplace, even if such wages perpet-
uate the lower valuation of women's work. See, e.g., AFSCME v. Washington, 770 F.2d
1401 (9th Cir. 1985).

26. Because half of all women workers are employed in jobs that are at least seventy
percent female, this limitation makes it difficult to challenge the conditions of work in

[Vol. 3:59
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Finally, disparate impact is usually defined from the standpoint of
the loss of tangible job benefits rather than from the loss of personal re-
sources. For example, in the employment context, disparate impact is de-
fined by considering who was fired from (or not given) a job because of
the imposition of a rule. But the idea of disparate impact does not take
account of employees who, though they may not have been fired, neverthe-
less had to make unreasonable efforts to stay employed because of the
imposition of the rule. We need a fuller understanding of impact that is
not limited to the loss of tangible job benefits. Other kinds of personal
costs must also be recognized.

Some disparate impact cases may look like cases of intentional dis-
crimination, especially when they contain a strong element of foreseeabil-
ity. However, disparate impact cases are not concerned about intent; they
are satisfied with evidence of impact. Impact is not a proxy for intent; it is
a separate area of concern.

The disparate impact method of proof has a stronger antisubordina-
tion underpinning than the intent method of proof. It analyzes discrimina-
tion more from the perspective of the person acted upon. It is also more
group-based in considering the implications of an institution's actions.
Nevertheless, it is not a perfect articulation of the anti-subordination per-
spective because it lacks the normative principle that it is worse for an
institution to exclude blacks or women from opportunities than to exclude
whites or men. It also has a limited definition of impact that does not
capture all the ways that women and blacks face discrimination.

c. Anti-Subordination Perspective

An anti-subordination perspective views discrimination as a societal
mechanism that results in blacks and women having less power and con-
trol than whites and men. The intention of the actor does not matter; how
the actions feel to those acted upon does matter. The issue is how the
action contributes to or perpetuates the existing subordination of blacks
and women.28 Evidence of impact may suggest subordination, especially if

predominantly female jobs. See generally Ohamallas, supra n.24, at 22-39.
27. This issue has arisen repeatedly in the sexual harassment context where plaintiffs

have suffered psychological injury but have not lost tangible job benefits for refusing to
provide sexual favors. Some courts have recognized the injury in these cases. See, e.g.,
Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).

28. Catharine MacKinnon has provided excellent illustrations of the male norms
within law's definition of women's injuries:

[W]omen who need abortions see contraception as a struggle not only for control
over the biological products of sexual expression but over the social rhythm§ and
mores of sexual intercourse. These norms often appear hostile to women's self-
protection even when the technology is at hand. As an instance of such norms,
women notice that sexual harassment looks a great deal like ordinary heterosex-
ual initiation under conditions of gender inequality. Few women are in a,posi-
tion to refuse unwanted sexual initiatives. That consent rather than nonmutual-
ity is the line between rape and intercourse further exposes the inequality in

1987]
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one adds normative principles that recognize that impact on blacks and
women is probably only a proxy for subordination.2" The impact is not
the harm itself. This will become more evident when we examine the
hypotheticals.

2. Standard of Review

a. Existing framework

Courts have two ways to review these cases. In constitutional cases, if
race discrimination is alleged, the courts use strict scrutiny to analyze the
defendant's justifications.3 0 By contrast, if sex discrimination is alleged the
courts use intermediate scrutiny.8' The scrutiny that is used in statutory

normal social expectations. So does the substantial amount of male force allowed
in the focus on the women's resistance, which tends to be disabled by socializa-
tion to passivity. If sex is ordinarily accepted as something men do to women, the
better question would be whether consent is a meaningful concept. Penetration
(often by a penis) is also substantially more central to both the legal definition of
rape and the male definition of sexual intercourse than it is to women's sexual
violation or sexual pleasure. Rape in marriage expresses the male sense of enti-
tlement to access to women they annex; incest extends it. Although most women
are raped by men they know, the closer the relation, the less women are allowed
to claim it was rape. Pornography becomes difficult to distinguish from art and
ads once it is clear that what is degrading to women is compelling to the con-
sumer. Prostitutes sell the unilaterality that pornography advertises. That most
of these issues codify behavior that is neither countersystemic nor exceptional is
supported by women's experience as victims: these behaviors are either not illegal
or are effectively permitted on a large scale. As women's experience blurs the
lines between deviance and normalcy, it .obliterAtes the distinction between
abuses of women and the social definition of what a woman is.

MacKinnon, Signs I supra n.3, at 533.
29. If impact is only a proxy for subordination, I am not sure whether it is useful

practically or theoretically. On a practical level; it seems useful to have certain proxies for
inequality that injured parties can readily discover. But insofar as the proxy is inaccurate,
we may be mislabeling inequality. An advantage of proxies, however, is that they extend
the range of courts or legislators with whom we can talk. Courts or legislators receptive to
our ideas may be educated by using familiar dialogue through proxies.

A related idea is that the concept of disparate impact may be a mediating principle.
As such it serves to obscure a political dilemma-how much responsibility to attribute to
the defendant for the historical subordination. Chris Littleton's piece provides an argument
for using mediating principles to expand the ability of courts to deal with controversial
issues. They suffer from some of the same problems as proxies.

30. No one formulation of strict scrutiny exists. See generally Palmore v. Sidoti, 466
U.S. 429, 432 (1984) (racial classifications must be necessary to the accomplishment of
their legitimate purpose); Fullilove v. Klutznick, 448 U.S. 448, 491 (1980) (Burger &
White, JJ) (racial preference must receive a most searching examination to make sure that
it does not conflict with constitutional guarantee); Id. at 537 (Stevens, J., dissenting) (ra-
cial classifications require the most exact connection between justification and classifica-
tion); Regents of Univ. of Calif. v. Bakke, 438 U.S. 265, 291 (Powell & White, JJ.)
(racial classifications call for the most exacting judicial examination).

31. Under intermediate scrutiny, the defendant must prove that the sex-based classifi-
cation served an important government objective and was substantially related to achieving
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cases is not called strict or intermediate, but it also differs in race and sex
cases. The statutes require the courts to be more intolerant of racial dif-
ferentiations than sexual differentiations.3 2

The courts use a more rigid anti-differentiation principle in race
cases than in sex cases. Once the courts have determined that the plaintiff
established race discrimination at stage one, there is virtually no argument
that will prevail in defense in the constitutional context.32 In statutory
cases showing disparate impact, courts will consider arguments about bus-
iness necessity. However, those arguments have nothing to say about the
principle of anti-subordination. They are essentially economic arguments
about how much of the cost of remedying disparate impact the defendant
should bear."4

that objective. See, e.g., Mississippi Univ. for Women v. Hogan, 102 S. Ct. 3331 (1982);
Craig v. Boren, 429 U.S. 190 (1976). Although the courts do not always call this level of
scrutiny "intermediate scrutiny," there is widespread agreement that this level of scrutiny
exists. See generally Gunther, The Supreme Court 1971 Term, Foreward: In Search of
Evolving Doctrine on a Changing Court: AModel for a New Equal Protection, 86 Harv.
L. Rev. 1 (1972).

32. This point is the most obvious in the context of the statutory exception for bona
fide occupational qualifications under Title VII. Title VII contains that exception for sex
discrimination cases but not for race discrimination cases. Thus, some sex-specific rules are
allowed, even though they cause sex-based discrimination, because they satisfy the require-
ments of the BFOQ exception. See, e.g., Moteles v. University of Pennsylvania, 730 F.2d
913 (3rd Cir. 1984) (holding that university's BFOQ argument was relevant to the resolu-
tion of whether the university could transfer a female campus security guard because of
her sex); Harriss v. Pan American World Airways, Inc., 649 F.2d 672 (9th Cir. 1981)
(upholding mandatory leave rules for pregnant women); Hill v. Berkman, 635 F. Supp.
1228 (E.D. N.Y. 1986) (summary judgment granted for defendants, in part, because
BFOQ exception permitted them to exclude women from positions as nuclear biological
and chemical specialists); Norwood v. Dale Maintenance System, Inc., 590 F. Supp. 1410
(N.D. I1. 1984) (finding that BFOQ was lawful reason for denying woman's application
to be a men's washroom attendant). See also Title IX of the Education Amendments of
1972, 20 U.S.C. §§ 1681-1686 (1982) (providing exceptions for military institutions, pub-
lic educational institutions with traditional and continuing single-sex admissions policies,
social fraternities or sororities, voluntary youth service organizations, American Legion
Boy or Girl conferences, father-son or mother-daughter activities and awards in beauty
pageants).

Thus, the courts have essentially two ways to be more tolerant of discrimination in
the sex context than in the race context: they lower the standard of review (in constitu-
tional cases) and allow loopholes from a formal standard of equality (in statutory cases).
Both methods result in less formal equality in sex cases than in race cases.

33. Thus, Professor Gunther has called strict scrutiny "fatal in fact." Gunther, supra
n.31, at 8.

34. In a widely-followed formulation, the Fourth Circuit explained this standard in
Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th Cir.), cert. dismissed, 404 U.S. 1006
(1971):

[Tihe applicable test is not merely whether there exists a business purpose for
adhering to a challenged practice. The test is whether there exists an overriding
legitimate business purpose such that the practice is necessary to the safe and
efficient operation of the business. Thus, the business purpose must be suffi-
ciently compelling to override any racial impact; the challenged practice must
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The anti-differentiation principle is used less rigidly in the sex con-
text but this less rigid principle is not an anti-subordination principle.35 It
reflects the fact that the courts and Congress are less concerned about sex
discrimination than race discrimination, and are therefore willing to carve
out more exceptions to preserve certain gender-role stereotypes. For exam-
ple, the principle of nondiscrimination does not mean that women should
be drafted into military service, that beauty pageants should be abolished,
that college dormitories should be coeducational or that women should be
prison guards.

Nevertheless, one exception to the principle of anti-differentiation
does exist that corresponds to the principle of anti-subordination. That is
the principle of recognizing the need for affirmative action. In some cases,
the courts will permit racial or sexual differentiations for the purpose of
redressing prior discrimination."8 It is easier to use this principle under
intermediate rather than strict scrutiny because of the inflexibility of strict
scrutiny. 7 Nevertheless, this principle is very limited. The courts will
only permit temporary affirmative action measures that are designed to
redress a recent history of discrimination in a particular workplace.38 This
principle will not permit broad-based attempts to redress societal
subordination."

b. Anti-Subordination Perspective

From an anti-subordination perspective, differentiation can only be

effectively carry out the business purpose it is alleged to serve; and there must be
available no acceptable alternative policies or practices which would better ac-
complish the business purpose advanced, or accomplish it equally well with a
lesser differential racial impact.
35. Although this flexibility may permit courts to accept anti-subordination argu-

ments, it does not embody those arguments as a matter of principle.
36. See, e.g., Local 28 v. EEOC, - U.S. -, 106 S. Ct. 3019 (1986); Local No. 93

v. City of Cleveland, - U.S.., 106 S. Ct. 3063, (1986).
37. This problem first became apparent in Bakke when a plurality of the court was

willing to uphold some racial preferences in admissions under intermediate scrutiny. This
issue reemerged recently in Local 28 when Justice Brennan admitted that the Court had
not agreed on the proper test to be applied in analyzing the constitutionality of race-con-
scious remedial measures. Local 28, 106 S. Ct. 3053

38. Justice Powell's opinion in Wygant demonstrates this limitation:
This Court never has held that societal discrimination alone is sufficient to jus-
tify a racial classification. Rather, the Court has insisted upon some showing of
prior discrimination by the governmental unit involved before allowing limited
use of racial classifications in order to remedy such discrimination.

Wygant, 106 S. Ct. at 1842 (Powell, joined by Burger, Rehnquist and O'Connor, JJ).
39. In this respect, the law is in fundamental contradiction with itself. On the one

hand, Griggs v. Duke Power Co., 401 U.S. 424 (1971) may reflect an anti-subordination
perspective and require an employer to take efforts to redress a history of societal subordi-
nation, whereas Firefighters Local.Union No. 1784 v. Stotts, 104 S. Ct. 2576 (1984) seems
to reflect an anti-differentiation perspective and limits the steps an employer may take to
redress a history of subordination.
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justified if it redresses subordination. An anti-subordination perspective
would retain the rigidity of strict scrutiny in all cases except those in
which the facially differentiating rule could be justified as redressing sub-
ordination. In such a case, the framework would adopt some of the flexi-
bility of intermediate scrutiny to permit this justification.

The inquiry at this stage would still be from the perspective of the
women or blacks who are allegedly being assisted even though it is the
defendant who is seeking to justify the differentiating rule. Thus, one
would want to know whether women or blacks thought that the differenti-
ating rule served to redress subordination. Under existing law, women
and blacks often have no role in making this determination. For example,
if a law school decided to use affirmative action in admissions to recruit
more black students, white applicants for admissions might challenge the
policy. The plaintiffs would be white students and the defendant would be
the educational institution. No one would necessarily ask the black stu-
dents for input about the admissions policy. 40 Under an anti-subordina-

40. Derek Bell has made this point strongly in reference to the Bakke litigation:
Minority interests were not represented on either side of the counsel table as the
Bakke case wound its way through the courts. Allan Bakke's counsel opposed the
interests of minorities; attorneys for the University of California Board of Re-
gents, except perhaps by comparison with Mr. Bakke's position, could hardly
claim to speak for minorities. Indeed, the Regents took the Bakke case to the
Supreme Court over the vehement protests of virtually every minority rights
group in the country. Those groups, after reviewing the unfavorable lower court
Bakke decisions, which were based on the inadequate record developed by the
Regents, concluded that Supreme Court review might prove an invitation to dis-
aster. Minority representatives earlier had urged the California Supreme Court
to remand the case for a new trial so that "the real parties in interest" could
intervene and present evidence to flesh out a "wholly inadequate and almost
non-existent" record ....

If minority groups had been represented directly in the Bakke case, they would
have brought a sorely needed realism to litigation that has been treated more like
a law school exam or an exercise in moral philosophy than a matter of para-
mount importance to black citizens still striving for real citizenship after all these
years. Evidence of past and present racial discrimination in the California public
school system almost certainly would have been introduced. Minority groups
were also prepared to argue that the Davis medical school itself had discrimi-
nated against minority applicants in the past-when the school opened in 1968,
for example, no blacks or Chicanos were admitted, and only two blacks and
Chicanos were admitted in 1969. If the case had been remanded for a full trial,
impressive evidence would have been introduced indicating that the Medical Col-
lege Admission Test (MCAT) is not a valid indicator of minority performance in
medical school, and that Davis therefore was justified in attempting to compen-
sate for the test's antiminority bias. A record of proof of this character would
have made a much stronger case for minority admissions, and might well have
resulted in a decision far more favorable to minority admissions than the one the
Regents obtained. Of course, such a record would have transformed the litigation
from an expedition through an uncharted constitutional frontier into a difficult
but entirely predictable trip along routes well traveled by civil rights litigators
over the last three or four decades.
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tion perspective, it would be crucial to have input from existing and po-
tential black students because they would be the only group qualified to
say whether the policy redressed subordination.4' (It could be a poorly
designed policy that stigmatized blacks and was ineffective in helping
them successfully complete law school once admitted.)

III. Hypotheticals

Now that we have examined the major theoretical principles under-
lying equal protection doctrine, we should try to apply the anti-subordina-
tion principle. This section will use a series of hypotheticals to apply the
proposed framework.

A. Single Black Mothers

1. Introduction

Single black mothers have historically had few financial resources to
raise children.42 They also have had many obstacles to earning a good
living and getting good health care. They usually live far from the work-
place in areas with poor transportation. Health care in our society is usu-
ally employment based, and often not family based for low paid workers,
so that black women have had difficulty affording health care for them-

Bell, Bakke, Minority Admissions and the Usual Price of Racial Remedies, 67 Cal. L.
Rev. 3, 4-7 (1979).

41. Vicki Schultz has suggested that this requirement could be implemented in at
least two ways. First, the law could embody a consultation requirement, e.g., no employer
could argue that its differentiation was an attempt to redress subordination unless it first
showed that it had consulted members of the subordinated group and had listened to their
needs or desires in good faith. Second, a procedural requirement could exist that subordi-
nated groups be joined as indispensable parties in litigation affecting their interests. Her
comments are interesting because they show that some mechanisms do exist within tradi-
tional procedural rules that could achieve some of the results suggested in this article. The
principles of cooperation and full discussion of a problem are not antithetical to legal
doctrine.

Although I like both of these suggestions, I also recognize that they suffer from seri-
ous problems. Those of us who have abided by local consultation rules for resolving discov-
ery problems know how rarely those rules are used in good faith. Thus, it is hard to
believe that the first solution would be effective. The second solution seems preferable but
it raises the larger problem that we cannot expect women or minorities to speak with one
voice. Many of the examples discussed in this article have split the feminist and black civil
rights communities. Thus, it would be a good idea for a full range of views to be repre-
sented. The court would then have the difficult task of determining who best represented
the community. Finally, we have the problem of false consciousness. What do we do about
blacks or women who purport to be in favor of subordinating policies or actions? Unfortu-
nately, I have no answer. Moreover, I recognize that traditional, male judges may not be a
good vehicle for resolving the issue of authentic female or black voice. See MacKinnon,
Signs I, supra note 3. Maybe we need a panel of feminist or black arbitrators to resolve
such disputes before they come to the court.

42. For an excellent discussion of this problem, see Barbara Omolade's paper from
this symposium.
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selves and their families. Because the labor force is both race and sex
segregated, the women often work in job categories in which most of -the
employees are black women.

2. Hypothetical

A women's public interest organization predominantly employs black
women to do clerical and secretarial tasks. In addition, it employs white
women to do professional work. No one in the workplace is well paid, but
the professional employees do make more money than the nonprofessional
employees. The nonprofessional employees are paid on an hourly basis
and the professional employees are salaried.

The organization notices over the years that black women either do
not stay at the job very long or are fired because of poor attendance. It
decides to study the problem further to see if structural barriers exist
which are limiting the black women from performing effectively. The em-
ployer presently insures each employee, provides the employee with the
option of purchasing family health insurance for an additional ninety dol-
lars per month per family member, and provides all employees with two
weeks of leave time each year, which can be used for sick leave or vaca-
tion. If an hourly employee arrives late to work or leaves early then that
time is deducted from the employee's available leave.43

The organization decides that one solution would be to double the
amount of leave available to black women with family responsibilities and
to purchase health insurance for these women's entire families. Because
the organization does not have much money, it accomplishes this change
by not giving professional employees a pay raise and by not replacing
several employees who have left recently (both professional and
nonprofessional).

Do these changes violate equal protection doctrine?

43. This hypothetical was based, in part, on my experience in working at the Civil
Rights Division of the United States Department of Justice. Virtually all the secretaries
were black women and virtually all the attorneys were white (men or women). Many of
the secretaries had childcare responsibilities. Although many of the male attorneys had
children, few of them had primary and sole responsibility for those children. The secretar-
ies usually used nearly all of their sick leave hours to care for children and were penalized
if they were late to work, whereas the attorneys had much more flexibility with their
schedules.

At the Conference, Barbara Omolade described a similar workplace situation at a
women's public interest organization where she worked. The black female nonprofession-
als had much less flexibility with their leave time and many more family responsibilities
than the predominantly white and female professionals. When her employer decided to
correct the problem, the black female nonprofessionals were not consulted.

In contrast, another participant at the Conference, Louise Trubek, described her
workplace as having a flexible leave policy and family-based health care. Although the
workers are not well paid, she reports that, because of the good benefits, they are unlikely
to leave their jobs. Although these stories alone do not prove that this hypothetical is wide-
spread in the workplace, it is interesting to note that at least three of us could personally
identify with this experience.
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3. Analysis Under Existing Law

Under existing law, the employer would have to be concerned about
an employment discrimination challenge from white women, white men or
black men without family responsibilities-all of whom are being pro-
vided less leave time than the black women with family responsibilities.4
The most difficult challenge would be from persons who would argue that
they also have family responsibilities and should receive increased leave
time as well as health insurance. Existing legal doctrine would prefer the
employer to use neutral criteria, such as family responsibilities and salary,
rather than race and sex-specific criteria."5

The problem with the approach of existing law is that it downplays
the importance of the race and sex variables. It assumes that all problems
can be and should be defined in race and sex-neutral language. 46 That

44. Black women without family responsibilities would have difficulty challenging
the workplace rules because they are being treated differently for a reason that does not
fall into a protected category (family responsibilities). The best argument that I can think
of on behalf of black women would be that the employer is acting on the basis of sex-role
and possibly racial stereotypes in not recognizing the burdens that exist in black women's
lives other than family responsibilities (e.g., transportation and crime problems related to
segregated housing). Should black women without family responsibi!ities be able to mount
such a challenge? Does this exclusion from coverage perpetuate their subordination? I'm
not sure, but I suspect so.

45. Wendy Williams has argued strongly for the use of gender-neutral legislation to
respond to the special burdens of raising children. Williams, Equality's Riddle, supra
n.l0. Williams makes a strong historical argument that the use of gender-specific rules in
the areas of child care and pregnancy have worked to disadvantage women. For the oppos-
ing viewpoint, see Krieger & Cooney, The Miller-Wohl Controversy: Equal Treatment,
Positive Action and the Meaning of Women's Equality, 13 Golden Gate Univ. L. Rev.
513 (Women's Law Forum) (1973). None of the legal literature on this subject, however,
has recognized the racial implications of the burdens of raising children for single black
mothers.

46. This argument forces me to disagree with Wendy Williams' parental leave solu-
tion to this hypothetical. See proposed Parental and Medical Leave Act, H.R. 4300 (99th
Cong. 1st Sess. 1986). This bill would entitle employees to parental leave in cases involv-
ing the birth, adoption or serious health condition of a son or daughter, and temporary
medical leave in cases involving inability to work because of a serious health condition,
with protection of the employees' employment and benefit rights. It also would establish a
commission to study ways of providing salary replacement for employees who take any
such leave. The major problem with this bill is that it assumes that all people are equally
deserving of its benefits. It assumes that white men who take leave to care for a child face
the same obstacles as black women who take leave to care for a child. Nowhere in the
hearings on the bill did people even mention the racial factors of poverty that make this
bill more important for black women than white men. See, e.g., Joint Hearing Before the
Subcommittee on Civil Service and the Subcommittee on Compensation and Employee
Benefits of the Committee on Post Office and Civil Service, H.R. 4300, Serial No. 99-56
(99th Cong. 1st Sess. 1986). I don't like the idea of solving a problem with race and sex-
neutral language when we have not sufficiently defined the problem with race and sex-
specific language.

I am also bothered that family-oriented language was substituted for race and sex-
specific language. Every time family-oriented language is used, the societal benefits that
accrue to the traditional heterosexually-oriented family are reinforced. Lesbians who co-
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assumption undercuts the recognition that we live in a racist and sexist
society. It is not true that a white female employee with family responsi-
bilities encounters the identical barriers at the workplace as a black fe-
male employee with family responsibilities. It may be useful to affirm the
differences between black and white women with family responsibilities in
order to call society's attention to the special problems faced by black
women. The counter to this argument, however, is that poor white women
and black women may have more in common than they have differences. 47

From an organizing perspective it may not be wise to accentuate those
differences.

The decision whether to emphasize the similarities or differences be-
tween poor white and black women is probably best resolved pragmati-
cally. Existing law, however, does not even leave that option open.

4. Analysis Under Anti-Subordination Principle

The anti-subordination principle would begin by asking what black
women want, and how they feel about the changes in the workplace. Do
black women feel that the old leave policy and health insurance policy
served to perpetuate their subordination? How did the old policy affect
them? Did it make them perform Herculean tasks to get to work on time
so that they would not miss more work than allowed? Did it make them
unable to provide decent health care to their family members, thereby
helping to perpetuate the subordination of their family members? Did the
old policy put any strain on white men, white women, or black women
without family responsibilities?

If the black women feel subordinated by the old policy, then the
question would be directed to how they feel about the new policy. Does it
help them redress their subordination or does it stigmatize them at the
workplace? Do they want to affirm their differences from other persons at
the workplace or would they feel more comfortable if the new policy were
also available to some other category of workers? Are they facing new
instances of subordination as a result of this new policy, e.g., as a result of
old employees not being replaced? Do they feel that they have gained
power and control through the new policy? Were they able to participate
in the formulation of the policy?48

parent, black women who care for the children of friends and relatives, etc. are rarely
included in such family-oriented language. I understand that some of the proponents of
this bill have thought about this problem and may provide for coverage of such groups in
this legislation. The important point is that family-oriented language is not inherently
more neutral than sex-specific language. It simply singles out a new group to favor (the
heterosexual family) rather than a race and sex-specific group (black women). It should
not be pretended that either kind of language is inherently more "neutral."

47. I would like to thank Martha Fineman for helping me see this problem.
48. All of these questions are premised on the assumption that we should find a

solution to this problem within the workplace. As Kathleen Lahey pointed out at the Con-
ference, the larger problem is that we live in a society in which there.is no government-
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B. Pretty Secretaries

1. Introduction

Secretaries historically have been hired based on their appearance as
well as their secretarial skills. These appearance requirements usually
conform to appearance norms for white Anglo-Saxon, middle-class
women. Black women, Hispanic women, Asian women, Jewish women,
fat women, tall women, lesbians, muscular women, old women, and dif-
ferently-abled women generally do not fit these norms.49

2. Hypothetical

A law firm hires only women to be secretaries. These women are
considered pretty under traditional norms for women, as defined above.

Is .there an equal protection problem?

3. Analysis Under Existing Law

Under existing law, the women who were not hired would not be
able to bring a claim of discrimination because only women were hired."
A man who could not be hired as a secretary or meet the definition of
pretty for women might be able to bring a challenge. If no black women
are hired under this policy, then a black woman might be able to bring a
race discriminatibn claim. The race claim, however, would be difficult to
prove under existing law because the criteria are probably so subtle that
they would be difficult to identify. In addition, it is possible that the em-
ployer might occasionally hire a black woman who had the traditional
features of whites.

The problem with using a man as a plaintiff is that it does not attack
the gendered and racial definitions of womanhood that are embodied in
the rule. It pretends that any woman could meet this definition and no

sponsored medical care. (By contrast, Canada does have government-sponsored medical
care, so that this problem does not emerge in exactly this way in Canada). By focusing on
workplace solutions, I do not mean to suggest that we should not consider broader, legisla-
tive solutions. However, I believe that we have to start solving problems on the workplace
level before we can begin to expand our efforts to society as a whole. Or, we should
proceed on both levels at the same time. Because workplace solutions may be easier to
achieve in the short term, I believe we have to put some energy into those solutions.

49. For an excellent discussion of appearance requirements as sex discrimination, see
Whisner, Gender Specific Clothing Regulation: A Study in Patriarchy, 5 Harv. Women's
L.J. 73 (1982).

50. See, e.g., Malarkey v. Texaco, Inc., 704 F.2d 674 (2d Cir. 1983) (per curiam)
(executive secretary denied promotion in accordance with company's alleged unwritten pol-
icy of favoring younger, more attractive women over their older, more experienced cowork-
ers). But see Gerdom v. Continental Airlines, Inc., 692 F.2d 602 (9th Cir. 1982) (en banc)
(disparate treatment applies where the employer is only concerned about attractiveness for
women); EEOC v. Sage Realty, 507 F. Supp. 599 (S.D.N.Y. 1981) (clothing regulations
found to constitute sexual harassment). For an excellent discussion of this case and others
involving single-sex occupations, see Chamallas, supra n.24.
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man could, as if the rule was only a sex-based rule rather than also a
gender-based and race-based rule." Moreover, the present analysis ob-
scures the fact that women are forced to make their livings as sexual ob-
jects. The problem is not simply that women have fewer options in their
choice of appearance; the problem is that women are always forced to
make their appearance choices on male terms."

4. Analysis Under Anti-Subordination Principle

The anti-subordination principle would ask whether this prettiness
requirement perpetuates the subordination of women and blacks. It per-
petuates the subordination of blacks and women by giving them few op-
tions for appearance and by making them conform to a white male stan-
dard. Having only one option, which is defined by white men, for sex-role

51. Gender-based rules are those created by society to distinguish men from women.
Sex-based rules are rules that are premised on biological differences between males and
females. Mary Whisner has provided an excellent description of the difference between sex
and gender

Physical sex-femaleness and maleness-is a combination of several variables,
including chromosomal composition, gonads (ovaries, testes), external genitalia
(clitoris, penis), and secondary sex characteristics (for example, facial hair, body
shape). Gender, as distinguished from sex, is a social judgment of what it means
to be a woman or a man, in other words, femininity or masculinity.

Whisner, supra n.49, at 76.
She then explains the sigiificance of the notions of sex and gender in the context of

rules about personal appearance:
Appearance regulation is an obvious means of enforcing gender differentia-

tion. Requiring women and only women to wear skirts and men and only men to
keep their hair short, for example, forces people to "wear" their gender for all to
see, setting the stage for differential treatment, and reinforcing the belief that
"the sexes" are "opposite." And, because differentiation takes place in the con-
text of patriarchy, it works to the detriment of women as a class.

Id. at 76-77.
I believe that no rules are purely biologically sex-based. Even our understanding of

biological differences has been affected by our gender socialization. Thus, it is important to
expose the gender-based assumptions underlying allegedly sex-based rules. For excellent
discussions of the gender-bias of the science of sex differences, see Biological Women-The
Convenient Myth: A Collection of Feminist Essays and a Comprehensive Bibliography (R.
Hubbard, M. Henefin & B. Fried eds. 1982); R. Bleier, Science and Gender. A Critique
of Biology and its Theories on Women (1984); S. Harding, The Science Question in Fem-
inism (1986).

52. For an excellent discussion of this phenomenon, see C. MacKinnon, Sexual Har-
assment of Working Women (1979). According to MacKinnon:

The point is that it is the very qualities which men find sexually attractive in the
women they harass that are the real qualifications for the jobs for which they
hire them. . . .It is this good-girl sexiness (in the case of black women, well-
contained, bad-girl sexiness) that qualifies a woman for her job that leaves her
open to sexual harassment at any time and to the accusation that she invited it.

Id. at 23.
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or racial characteristics is a part of the subordination of women and
blacks.

0. Little League

1. Introduction

Athletic opportunities have historically been segregated on the basis
of sex and race.5" Little League has traditionally been popular for white
boys. The experiences that boys have in Little League are often important
in terms of networking and the development of leadership abilities. Some
communities have now started Little League for girls which often involves
softball rather than baseball, and a less competitive atmosphere. For in-
stance, everyone gets to play. Little League is almost entirely a white,
middle-class, suburban phenomenon, because it needs lots of outdoor
space and equipment. Basketball is more commonly a black, working-
class, urban phenomenon because it uses comparatively little space and
equipment. Both sports are dominated by boys and men.

2. Hypothetical

The city has created girls' and boys' Little Leagues. The teams in the
girls' league play everybody and do not cut anyone from the roster. The
teams in the boys' league only play the best players and cut players from
the roster. Most of the players in the league are white. Black boys in the
city are more likely to play basketball. Black girls are unlikely to partici-
pate in organized sports. Jason Doe, a black boy, wants to play on a team
in the girls' league.5

Does his exclusion from the girls' league violate equal protection?

3. Analysis Under Existing Law

Under existing law, the boy would have a strong claim of sex dis-
crimination. The rule excluding boys from the girls' league is sex-specific.
The girls' and boys' leagues are also different in their composition and in
their rules, so he is missing certain opportunities. Existing law would

53. I discuss the gender and race-based segregation of athletics in my article, Rank-
Order Physical Abilities Selection Devices for Traditionally Male Occupations as Gender-
Based Employment Discrimination, 19 U.C. Davis L. Rev. 761, 767-772 (1986). This
article argues that stereotypes about women's physical abilities extend from the athletic
fields to the employment setting. It is important to remember that limitations on blacks
and women's athletic opportunities do not end on the playing field.

For further discussion of women's athletics, see Comment (Lemaire), Women and
Athletics: Toward a Physicality Perspective, 5 Harv. Women's L.J. 121 (1982); National
Advisory Council on Women's Educational Programs, Title IX: The Half Full, Half
Empty Glass (Fall 1981); Out of the Bleacher: Writings on Women and Sports (S. Twin
ed. 1979).

54. This hypothetical is taken from one that Chris Littleton gave during her presen-
tation at the Conference. It is based on a California case.
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treat his claim of discrimination no differently than it would treat a claim
of discrimination by a girl who wanted to play in the boys' league.55

The problem with this approach is that it only asks what the effect is
on the boy. It does not consider how the girls feel about the existing rules.
It also does not consider how blacks in the community feel about putting
resources into play activities for white children.

4. Analysis Under Anti-Subordination Principle

The anti-subordination perspective would not be able to comprehend
the idea of a boy having a claim of discrimination in athletic opportunity,
because boys have traditionally had overwhelmingly more athletic oppor-
tunities than girls. From an anti-subordination perspective one would ask
whether the girls who played Little League believed that the exclusion of
boys from the girls' league perpetuated the subordination of girls. Another
issue would be how the girls feel about the rules that are being used for
their team. A third issue would be whether the structure of Little League
is subordinating to Jason as a black person. Are the rules in both leagues
"white" rules? What rules would the black community prefer? In addi-
tion, do blacks in that community (or the adjacent city) believe that Little
League contributes to their subordination?

Do the girls who play Little League feel that their team is stigma-
tized because it excludes boys? Would they be more able to achieve their
athletic potential with boys present? Would any kind of boy be acceptable
or do they want to have criteria for the boys they will play with? How
many boys are they willing to play with? Do the girls want to maintain a
policy of using everybody and not "cutting" anyone from the team? Did
they have a role in creating the League's rules or did the adults assume
that girls would want them? How do the girls feel about being excluded
from the boys' league? How do they feel about the rules that are used on
the boys' league? Would they prefer to play in the boys' league if it had
different rules? Would they like to reverse the existing rules-have the
boys' league not cut and have the girls' league make cuts-if they are to
be partially or fully integrated?

Would blacks in the community prefer that the city fund basketball
rather than Little League? Or, because of segregated housing and political
boundaries, do blacks have no voice in the way the white community uses
its resources? Why don't black girls participate in organized sports in the
city? Would they like to play baseball or basketball? Would black boys be
more willing to play Little League if the rules were modified? What

55. This is not meant to suggest that existing law would find this to be an easy
problem. Because existing law is premised on the notion that significant biological differ-
ences exist between males and females, and that these differences require athletics gener-
ally to be sex-segregated, it has a difficult time utilizing the anti-differentiation principle
in the athletic context. The general rule that has emerged is that if a sport is not a contact
sport, then the sport should be integrated. For a critique of this view, see Comment (Le-
maire), supra n.53.
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changes to these sports would be necessary for black girls or black boys to
be interested in participating? Or would they prefer the city to fund an-
other kind of activity instead?

IV. Conclusion

Each hypothetical helps us develop the contours of an anti-subordi-
nation principle that considers equal protection claims from the perspec-
tive of the groups of people who are subordinated. The first hypothetical
shows the importance of letting groups that are subordinated decide
whether they want race or sex-specific solutions. Rather than have a blan-
ket rule against differentiations, equal protection doctrine needs to have
the flexibility to consider the use of differentiations to redress
subordination.

The first hypothetical, however, also shows that it may be difficult to
"resolve whether to use explicit race or sex differentiations. These differen-
tiations may acclaim the unique experiences of black people and women
but may also hide the similarity of their experiences with other working-
class people.

The second hypothetical shows the importance of considering gender
impact as well as sex-based impact in resolving the implications of a pol-
icy. Because we live in a society in which jobs are segregated on the basis
of both race and sex, it is important for women and blacks within
predominantly female and black job categories to be able to raise claims of
equal protection violations. Any rules that limit their ability to break out
of stereotypes for their race or sex must also constitute equal protection
claims.

The final hypothetical shows the importance of questioning how gen-
der-based and race-based rules came to be created even though males and
females and whites and blacks seem to be going along with them without
complaint. Because we live in a society in which gender-based and race-
based norms are prevalent, we should not assume that those norms exist
without coercion. Any signs of gender-based or race-based norms need to
be examined closely.

In utilizing an anti-differentiation perspective, the law has ignored
issues which the anti-subordination perspective raises. We need to begin
to raise these issues and to discuss them seriously.

[Vol. 3:59
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