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Overview


Roberts and Kennedy




Holdings


Implications for Future

Returning to Roberts and Kennedy


Chief Justice Roberts


Longterm rather than short term


Shrink role of Congress over states


Justice Kennedy


Cautiously supportive of gay rights


Shrink role of Congress, period


Opposed to racial preferences of any sort


Hasn't seen an affirmative action plan he supports


Emotional






















Fisher v. United States (6/24/13)


Kennedy, 7-1 (Ginsburg dissent)


Remanded


Shelby County v. Holder (6/25/13)


Roberts, 5-4, Thomas concurred; Ginsburg dissented


Facts:  Section 4 of VRA


United States v. Windsor (6/26/13)


Kennedy, 5-4


Facts:  Section 3 of DOMA amended Dictionary Act to define marriage and spouse


Holllingsworth v. Perry (6/26/13)


University treat each person as an individual


Demonstrate it could not attain diversity through a race-neutral alternative


Facts: 10 percent plan plus AI/PAI criteria with race as factor


Reversed D.C. Circuit


Congress needs to justify "extraordinary departure from the traditional course of relations between the States and the Federal Government"


Congress may draft another formula based on current conditions


No holding on Section 5 itself


Affirmed


Bipartisan Legal Advisory Group (BLAG) allowed to intervene to make case justiciable


Purpose and effect to "impose a disadvantage, a seperate status, and so a stigma upon all who enter same-sex marriages made lawful by the unquestioned authority of the State


"This opinion and its holding are confined to those lawful marriages"


Roberts, 5-4 (Scalia, Ginsburg, Breyer and Kagan)


Facts: Prop 8 invalidated marriages permitted by State Supreme Court


Remanded case becausePetitioners had no particularized interest in outcome


Roberts and Scalia found no standing in both Windsor and Perry


Ginsburg, Breyer and Kagan found no standing in Perry but standing in Windsor


Sotomayor and Kennedy found standing in both cases


Alito and Thomas found standing in Perry but no standing in Windsor












Universities should be unaware of race when make final admission decisions


More evidence about quantum of diversity needed and results under race-neutral plans


Shelby County v. Holder


Decision furthers path started by City of Boerne v. Flores in which Court does not defer to Congress' power to enforce 13th, 14th and 15th amendments


First time Court invalidated racial civil rights law. More to come?


United States v. Windsor


Section 2 of DOMA has not yet been contested


"Principal purpose and effect of this law are to demean those persons who are in a lawful same-sex marriage."


Fisher v. University of Texas


Unclear whether Court would invalidate section 5 of VRA if Congress tried to re-enact with more data


Important language:


"And it humiliates tens of thousands of children now being raised by same-sex couples."


Hollingsworth v. Perry


Lots of same-sex marriages in California


But no circuit court doctrine establishing heightened scrutiny


Difficult implementation decisions for federal govt


More interstate recognition issues as higher percentage of same-sex couples get married












Chief Justice Roberts


Justice Kennedy


Fisher: Grutter dissent becomes majority opinion; still hasn't approved an affirmative action plan


Shelby County: same result as Roberts


Fisher: joined 7 Justice opinion and strengthened Grutter dissent


Shelby County: huge step in narrowing Congress' power and struck down consideration of race


Windsor: acknowledged DOMA constitutional without joining Scalia's broader language


Perry: avoided issue for another day


Windsor: lots of emotional language but left same-sex marriage for another day


Perry: left same-sex marriage for another day







Role of Roberts and Kennedy


Holdings in Four Decisions: Affirmative Action, Voting Rights Act, DOMA, and Proposition 8 


Implications for Future


How Decisions fit into Roberts and Kennedy legacy
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