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LSAT Administrator Likely In
Contempt As Feds Sit Idly By
By Cara Bayles

Law360, San Francisco (February 23, 2018, 9:04 PM EST) -- A California
federal judge said Friday that the Law School Admission Council Inc. was
likely in contempt of a consent decree laying out ways it should
accommodate disabled test takers, adding it was “astounding” that the
federal government took no position on the alleged violations after it had
vigorously pursued the litigation for several years.

U.S. Magistrate Judge Joseph Spero said during Friday’s hearing in San
Francisco that LSAC likely violated an $8 million consent decree it signed
in 2014 to settle claims brought by the U.S. Department of Justice and
California's Department of Fair Employment and Housing. In his tentative
ruling, the judge said that because the violations allegedly went on for two
years, he would extend the decree and its reporting and compliance
requirements two additional years.

The state agency filed its contempt motion in October, accusing LSAC of
coercing candidates into agreeing to lesser accommodations and using
white out to alter internal forms so it appeared candidates had initially
asked for less.

But the DOJ, which joined the suit as a plaintiff shortly after it was filed,
took no position on the contempt motion, a fact the judge found “rather
astounding.”

“As I recall the history of this case, the United States was heavily involved
in this case and in drafting this consent decree that everyone is living
under,” he said at the hearing.

DOJ attorney Sara Winslow said the department’s Civil Rights Division
was in charge of the case, and had “not authorized a position” on the
motion. She added the DOJ had had “plenty of time” to review the
documents, adding, “I believe it's a reasoned position.”
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The 2012 lawsuit alleged that LSAC routinely denied testing
accommodation requests, even in cases where applicants had permanent
physical disabilities or submitted extensive supporting documentation. The
law school test takers' disabilities included attention deficit disorder, visual
impairment, dyslexia, a severe shoulder injury and paralysis, according to
the suit. Most asked for extra time to complete the test, while others
requested a large table on which to write, a computer or a scribe, the
complaint said.

The settlement, reached in 2014, called for LSAC to pay a total of $8.73
million in damages and penalties, of which $6.73 million will be equally
distributed to an estimated 6,300 individuals nationwide who applied for
testing accommodations on the Law School Admission Test over the past
five years, according to court filings. LSAC didn't admit any wrongdoing
under the agreement.

The consent decree required LSAC to make reasonable accommodations
for future test takers and to limit requests for documentation proving
disabilities. LSAC agreed to streamline its evaluation of such requests by
automatically granting them when candidates could show they’ve
previously received prior accommodations for other standardized exams
like the SAT or ACT.

But Judge Spero said Friday that it appeared LSAC was not living up to its
promises.

He noted it had created a “no decision” category for candidates who
hadn’t completed registration for the test, had done so after the deadline
passed or had failed to provide proper documentation of their disabilities.
The “no decision” designation was used to get around the consent
decree’s required compliance reviews, according to DFEH’s motion.

He also pointed to a standard “50 percent” letter the organization routinely
sent test takers who’d requested accommodations. The letter gave them
two choices: they could agree to lesser accommodations — 50 percent of
the extra time rather than 100 percent — or to take the test under
standard restrictions until they could provide additional documentation.
When candidates took the 50 percent accommodation, LSAC reported
their requests as being “granted in full,” according to DFEH’s motion.
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The judge called the letter “coercive,” saying LSAC ought to have offered
a third choice, giving applicants the 50 percent accommodations they
were entitled to while allowing them to appeal the decision not to grant the
100 percent request.

LSAC attorney Robert A. Burgoyne of Perkins Coie LLP said his client had
made a good faith effort to meet the complex terms of the decree, and that
whenever DFEH pointed to a lapse, the company had fixed it. LSAC was
no longer using the 50 percent letter, he said, and had started including its
“no decision” cases in its compliance reports.

“There seems to be relatively little appreciation of what the LSAC staff is
trying to do,” he said. “We’re dealing with thousands of requests for
accommodation, most of which come in at the tail-end of the registration
period, most of which don't include the requirements in the instructions. At
that point, what is LSAC supposed to do? ... All we're asking the candidate
to do is say why do you need 100 percent now when 50 percent was
enough for the SAT.”

The judge also condemned LSAC’s practice of whiting out portions of
original request forms, saying that should have been a “red flag” for the
company’s attorneys.

“That's an astonishing thing,” he said. “You can correct typos, but you
don't get to white out internal documents when you’re under a consent
decree, so you can make it look like the original request was less than it
was.”

After the hearing, LSAC General Counsel Leanne Shank told Law360 she
was disappointed by the judge’s tentative, saying there had been “a
fundamental misunderstanding of how diligent, hardworking and dedicated
our staff is.”

“I think that LSAC has proceeded since the consent decree in good faith to
do what’s in the interest of disabled candidates,” she said. “Any implication
by DFEH that we were obfuscating how we deal with these requests is
unfortunate and simply wrong.”

DFEH declined to comment and the DOJ did not respond to a comment
request Friday.
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DFEH is represented by in-house counsel Mari Mayeda, Joni Carrasco
and Irina Trasovan.

The U.S. is represented by Sara Winslow from the U.S. Attorney's Office
for the Northern District of California.

LSAC is represented by Robert A. Burgoyne and Caroline Mew of Perkins
Coie LLP, and by its General Counsel Leanne Shank.

The case is Department of Fair Employment and Housing v. Law School
Admission Council Inc., case number 3:12-cv-01830, in the U.S. District
Court for the Northern District of California.

--Additional reporting by Erin Coe and Jeff Sistrunk. Editing by Breda
Lund.
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