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TRANSCRIPT 
 
1 
00:00:06.480 --> 00:00:10.830 
Holly Griffin: Thank you for attending "Mandatory Minimums and Trial Penalties as Weapons in the Drug 
War." 
 
2 
00:00:11.250 --> 00:00:19.320 
Holly Griffin: This event is part of the Understanding Drug Sentencing Symposium organized by the 
Drug Enforcement and Policy Center at the Ohio State University Moritz College of Law 
 
3 
00:00:19.650 --> 00:00:31.560 
Holly Griffin: and the Academy for Justice at Arizona State University Sandra Day O'Connor College of 
Law with help from Professor Mark Osler at University of St. Thomas Law School and Jelani Jefferson 
Exum at University of Detroit Mercy Law School. 
 
4 
00:00:32.820 --> 00:00:40.320 
Holly Griffin: Please note that if you're hoping to attend the Menard Family Lecture at 12:30 pm or any of 
the other events today you will need to register for them separately. 
 
5 
00:00:40.980 --> 00:00:48.390 
Holly Griffin: Before we begin, we have just a few notes we'd like to share with you. First, to streamline 
the appearance of the event today we suggest that you hide non-video participants. 



 
6 
00:00:48.750 --> 00:00:55.620 
Holly Griffin: To do that, click on the three dots at the top right corner of any participant box that has their 
video off and click hide non-video participants. 
 
7 
00:00:55.950 --> 00:01:03.000 
Holly Griffin: Second, we want to draw your attention to the Q&A function at the bottom of the zoom 
window. You may submit questions at any time during the presentation. 
 
8 
00:01:03.660 --> 00:01:13.650 
Holly Griffin: Third, please note that auto-generated transcription has been enabled for the event. To 
change how you view the automated transcription or to hide it, click live transcript in the menu at the 
bottom of your zoom window. 
 
9 
00:01:14.550 --> 00:01:21.420 
Holly Griffin: Finally, this event is being recorded. The recording will be made available on the event 
page and social media channels as soon as possible after the event. 
 
10 
00:01:21.960 --> 00:01:30.090 
Holly Griffin: Follow us at OSU Law DEPC stay up to date on our research programming and future 
events. Thank you again for joining us and we hope you enjoy the event. Doug.  
 
11 
00:01:33.390 --> 00:01:45.840 
Douglas Berman: Thank you so much Holly and thanks to everybody for, in some cases, getting up very 
early to join us -- very excited. I am Doug Berman. I'm a professor here at the Ohio State University 
Moritz College of Law and also 
 
12 
00:01:46.260 --> 00:01:55.140 
Douglas Berman: the Faculty Director of the Drug Enforcement and Policy Center and I actually want to 
start, because this is the first panel of the understanding drug sentencing 
 
13 
00:01:55.560 --> 00:02:04.320 
Douglas Berman: and its contribution to mass punishment conference, with some thanks and some 
overview for the entire conference and then I'll turn to welcoming and in introducing our panelists for this 
 
14 
00:02:04.830 --> 00:02:13.800 
Douglas Berman: exciting first panel. Starting with the thanks. The other faculty organizers who also will 
be moderating panels later today and tomorrow: Valena Beety, 
 
15 
00:02:14.370 --> 00:02:25.410 
Douglas Berman: Professor of Law and Deputy Director for the Academy for Justice and at Arizona 
State; Dean Jelani Jefferson Exum, Dean and Philip J. McElroy Professor of Law at Detroit -- 
 
16 
00:02:26.040 --> 00:02:30.150 
Douglas Berman: University of Detroit Mercy and then Mark Osler Professor and Robert  



 
17 
00:02:30.810 --> 00:02:40.740 
Douglas Berman: And Marian Short Distinguished Chair in Law at the University of St. Thomas Law 
School. Got all those titles out, but I just know them as Valena, Jelani, and Mark and I'm so grateful for 
the work they've done, um,  
 
18 
00:02:41.190 --> 00:02:51.720 
Douglas Berman: in helping to organize this terrific conference. Also want a huge thank you to the 
Academy for Justice and everybody at DEPC with extra thanks to 
 
19 
00:02:52.020 --> 00:02:58.980 
Douglas Berman: Holly Griffin who you just heard from and also Jana Hrdinova who have been doing 
incredible work with the kind of infrastructure of this event. 
 
20 
00:02:59.700 --> 00:03:08.130 
Douglas Berman: Some of you may know, the event has been pushed back twice and then had to get 
moved online, because the pandemic and the entire organizing team I just spoke about has been 
 
21 
00:03:08.520 --> 00:03:18.450 
Douglas Berman: uh, amazingly capable of being a lot less grumpy than me about -- about all of that 
and so, so grateful for their helping and working through the associated challenges. 
 
22 
00:03:18.780 --> 00:03:26.250 
Douglas Berman: Also want to say thanks to all of the conference participants, uh, this -- today's panel 
and beyond. Part of the group has already done, uh 
 
23 
00:03:26.640 --> 00:03:33.120 
Douglas Berman: their job to speak because we had over two dozen authors who contributed to the 
research workshop 
 
24 
00:03:33.630 --> 00:03:41.610 
Douglas Berman: that was originally going to be, you know, part of a live event, but because of the 
publication schedules we actually moved that up, uh, and we did an online 
 
25 
00:03:42.240 --> 00:03:50.070 
Douglas Berman: research workshop this past June. Uh, the research papers were just spectacular, 
and, uh, they are in production now. 
 
26 
00:03:50.400 --> 00:03:56.370 
Douglas Berman: You should have an eye out for the next issue of the Federal Sentencing Reporter and 
then the Spring 2020 issue 
 
27 
00:03:56.670 --> 00:04:04.650 
Douglas Berman: of the Ohio State Journal of Criminal Law. There was so much great work it's filling up 
two journal publications. They're both terrific and I highly recommend 



 
28 
00:04:05.190 --> 00:04:13.470 
Douglas Berman: the work that you can find there. Now I want to turn to kind of my own role in thinking 
about and being a part of planning this conference 
 
29 
00:04:13.710 --> 00:04:18.870 
Douglas Berman: uh, and I got to really speak sort of personally here, in part because it really does go 
back to my very early days 
 
30 
00:04:19.560 --> 00:04:31.050 
Douglas Berman: as a lawyer and -- and law clerk. I've really been following sentencing law closely, for 
now, the better part of three decades, which is itself, you know, hard to believe. 
 
31 
00:04:31.560 --> 00:04:42.030 
Douglas Berman: Uh, and it really started my very first day on my very first job as a lawyer, which was 
as a law clerk to then Chief Judge Jon O. Newman of the second circuit way back in 1993. 
 
32 
00:04:42.420 --> 00:04:47.040 
Douglas Berman: The very first case I had as a law clerk involved a young woman, her name was 
Caroline Ekwunoh, 
 
33 
00:04:47.550 --> 00:04:55.590 
Douglas Berman: who picked up at JFK airport a drug courier who was working as an informant and he 
had a briefcase that just happened to have 
 
34 
00:04:56.160 --> 00:05:00.540 
Douglas Berman: 1.013 kilograms of heroin in it and those of you 
 
35 
00:05:00.870 --> 00:05:09.600 
Douglas Berman: familiar with federal drug law and mandatory minimums -- that's the setup for this 
panel -- know how significant it was that the government decided to put 1.013 
 
36 
00:05:09.840 --> 00:05:17.520 
Douglas Berman: uh, kilograms of heroin in the briefcase. It meant that she was subject to a mandatory 
minimum of 10 years. Amazingly the late, great 
 
37 
00:05:17.820 --> 00:05:27.300 
Douglas Berman: Judge Jack Weinstein tried to find a way to avoid a 10-year mandatory minimum only 
giving her a five-year mandatory minimum, but the second circuit interpreted the law. 
 
38 
00:05:27.990 --> 00:05:35.100 
Douglas Berman: uh, to preclude that. And, I was involved in, in sort of trying to think through how, how 
could our system be this way, and, of course, 30 years later 
 
39 



00:05:35.670 --> 00:05:52.140 
Douglas Berman: it's gotten better in some respects, but, but, uh, certainly not better enough. I suspect 
our panelists today and throughout the conference will talk about more broadly. Thinking about just, you 
know, focusing on drug sentencing for a two day conference it's driven by my sense that 
 
40 
00:05:53.430 --> 00:05:59.850 
Douglas Berman: um, as hard as sentencing is and it's always a very challenging endeavor -- we'll hear 
from judges throughout the conference who will talk about how hard 
 
41 
00:06:00.540 --> 00:06:07.740 
Douglas Berman: sentencing is, but it always seems like sentencing gets especially dysfunctional when 
we're talking about drug cases. I'm sort of thinking about 
 
42 
00:06:08.010 --> 00:06:19.200 
Douglas Berman: those of you old enough to remember that infamous PSA, you know, 'this is your 
brain, this is your brain on drugs.' Sometimes I think it's, 'this is sentencing, and this is sentencing on 
drugs' and it's especially, especially ugly. 
 
43 
00:06:19.530 --> 00:06:23.730 
Douglas Berman: And I think that unique ugliness that we often see in the drug sentencing 
 
44 
00:06:24.390 --> 00:06:35.250 
Douglas Berman: environment whether it's mandatory minimums or the trial penalties that we're about to 
talk about, whether it's racial disparities, whether it's the just strange role the different sentencing factors 
play the guidelines or in other 
 
45 
00:06:35.730 --> 00:06:43.620 
Douglas Berman: parts of the system, the struggle with alternative sentencing, drug courts and the like, 
all of that seems to take on just kind of a heightened 
 
46 
00:06:44.040 --> 00:06:52.560 
Douglas Berman: significance in the drug setting and, and I'm excited to spend two days are thinking 
more about, you know, kind of where we've been and where we might be going and how we can do 
better, and so 
 
47 
00:06:53.040 --> 00:06:57.810 
Douglas Berman: with that broad overview on now excited to be able to turn to and introduce this first 
panel 
 
48 
00:06:58.320 --> 00:07:12.990 
Douglas Berman: uh, where we have Mary Price, General Counsel of FAMM; Erik Luna the Amelia D. 
Lewis Professor of Constitutional and Criminal Law at the Sandra Day O'Connor College of Law at 
Arizona State University and then Weldon Angelos advocate, music 
 
49 
00:07:13.470 --> 00:07:21.240 



Douglas Berman: producer, head of the Weldon Project, who has been somebody I've gotten to know 
through the reality of 
 
50 
00:07:21.660 --> 00:07:27.720 
Douglas Berman: the ugliness of our system and I've asked each of them starting with -- with Mary to 
give, you know, 10 minutes of kind of an overview. 
 
51 
00:07:27.990 --> 00:07:34.500 
Douglas Berman: I did a short introduction because I hope they'll talk about kind of their history working 
on these sets of issues and then we can get into the specifics 
 
52 
00:07:34.800 --> 00:07:40.800 
Douglas Berman: of mandatory minimums and the trial penalty which, of course, many folks are, are, 
are aware of and are concerned about 
 
53 
00:07:41.100 --> 00:07:49.560 
Douglas Berman: across the range of sentences in cases but then, again, I think in the -- in the context 
of drug sentencing are particularly pernicious and, and have all sorts of 
 
54 
00:07:49.890 --> 00:08:00.210 
Douglas Berman: perverse dynamics to it, so with that, Mary, thank you again for joining us and I'll -- I'll 
set my camera down and give you the floor for some time and then we'll move on to Eric and Weldon. 
 
55 
00:08:01.230 --> 00:08:03.450 
Mary Price: Thank you so much. It's wonderful to be here. 
 
56 
00:08:05.640 --> 00:08:16.260 
Mary Price: Um, I am especially delighted, uh, to be on a panel with you and with two other people I 
know and admire so much, Weldon and Eric who are two warriors for justice. 
 
57 
00:08:16.920 --> 00:08:28.740 
Mary Price: Um, so I've been the General Counsel of FAMM for over 20 years and like Doug, um, my 
course was, uh, plotted from my earliest days on my job at FAMM and my very first days there 
 
58 
00:08:29.400 --> 00:08:35.670 
Mary Price: uh, when my boss told me we were going to have to work on clemency for quite a lot of 
people left behind by the drug war. 
 
59 
00:08:36.330 --> 00:08:48.960 
Mary Price: Um, to today, when I serve as a principal on compassionate release clearinghouse. I have 
often described the best part of my job as one devoted to getting people out of prison. Uh, the drug war, 
 
60 
00:08:49.470 --> 00:08:55.440 
Mary Price: the war on crime, um, have left to human legacy and its wake in our -- in our -- in our system 
of incarceration. 



 
61 
00:08:56.220 --> 00:09:03.960 
Mary Price: So FAMM a sentencing reform organization, we are made up of currently and formally 
incarcerated people and their loved ones. 
 
62 
00:09:04.440 --> 00:09:17.220 
Mary Price: We got our start 30 years ago because of drug mandatory minimums, actually. Our founder 
Julie Stewart left her job at the Cato Foundation to fight for the end of mandatory sentences after 
watching with 
 
63 
00:09:17.790 --> 00:09:35.310 
Mary Price: um, dismay and disbelief as a judge, uh, sentenced her brother to, um, a five year 
mandatory minimum for his role in growing marijuana in a barn with some other guys and the judge of 
the trial said his hands for tied by mandatory minimums and Julie was stunned by this because she 
believed 
 
64 
00:09:36.450 --> 00:09:42.870 
Mary Price: what we at all sort of grown up to believe, which is that judges had discretion in sentencing, 
the, of course, they didn't 
 
65 
00:09:43.260 --> 00:09:52.230 
Mary Price: in lots of cases, and particularly in drug cases. So, she was convinced that if lawmakers just 
understood the human impact and harm done by fashioning 
 
66 
00:09:52.680 --> 00:09:55.470 
Mary Price: one size fits all sentences that they would fix them. 
 
67 
00:09:55.980 --> 00:10:08.760 
Mary Price: And she believed, and we still believe today, in the power of stories and in the power of 
stories of people caught up in the system and that these stories should be told, and so storytelling 
 
68 
00:10:09.030 --> 00:10:14.640 
Mary Price: and raising the voices of people silenced in sentencing remains central to our to our mission 
and our work today. 
 
69 
00:10:15.210 --> 00:10:26.190 
Mary Price: So, among the many things that we work on we do aim to restore and preserve the judicial 
discretion of the judges to have the ability to sentence people as individuals 
 
70 
00:10:26.700 --> 00:10:33.180 
Mary Price: uh, taking into account the facts and circumstances of the case and the history and, and 
characteristics of the person before them. 
 
71 
00:10:33.480 --> 00:10:38.820 



Mary Price: And then, to be able to process a sentence that's no longer required to meet the purposes of 
sentencing. 
 
72 
00:10:39.540 --> 00:10:45.780 
Mary Price: Um, so this quite a lot of very bad things about mandatory minimum. I'm not going to go into 
those today. 
 
73 
00:10:46.110 --> 00:10:55.830 
Mary Price: But, I think one of the worst of them is the power that mandatory minimum give the 
prosecutors to coerce or punish defendants with a sentence that they'll face. So with mandatory 
minimums at play 
 
74 
00:10:56.700 --> 00:10:59.850 
Mary Price: um, prosecutors hold the key to how much prison time a defendant will serve. 
 
75 
00:11:00.420 --> 00:11:08.460 
Mary Price: And when lawmakers remove discretion from judges they hand that power to prosecutors. 
Judges Gertner, who you'll hear from later today, talks about discretion as 
 
76 
00:11:08.760 --> 00:11:19.140 
Mary Price: as hydraulic, moves from one place to another to find its level. This is because prosecutors 
control the charges they bring, the enticements -- rather the enhancements that they notice. 
 
77 
00:11:20.310 --> 00:11:29.640 
Mary Price: So when we talk about the trial penalty, we're talking about how prosecutors use their 
discretion that they get lawmakers to plot the course of a criminal proceeding. And, so I think 
 
78 
00:11:30.000 --> 00:11:37.590 
Mary Price: plea bargaining using the trial penalty is unseemly. It does significant harm to people and 
that it also cheapens and distorts our criminal justice system. 
 
79 
00:11:38.160 --> 00:11:48.570 
Mary Price: Is the criminal justice system equivalent of a shakedown -- shakedown, right? It's extortion 
not a bargain. So I'm really, really glad to be on this panel and that we are going to be able to talk about 
that today. 
 
80 
00:11:52.860 --> 00:12:01.290 
Douglas Berman: Thanks Mary and setting the tone in terms of your background and your work. Eric, I 
know your camera may not be working, but you can give us some account, among other things, I'm 
happy to 
 
81 
00:12:01.650 --> 00:12:09.780 
Douglas Berman: um, sort of plug, that's why I wanted you on this panel, the work you did for the 
Academy of Justice, um, reform and criminal law volume, you know, focused on 
 
82 



00:12:10.710 --> 00:12:18.780 
Douglas Berman: um, mandatory minimums and I think taking down all of the, you know, basic 
arguments that are put forward for them and explaining where they don't -- they don't hold up. 
 
83 
00:12:19.350 --> 00:12:29.250 
Douglas Berman: I can't expect you to give the whole chapter here, but I'm eager to hear your take on, 
you know, both how you got focused on this and -- and -- and how we should be thinking about the 
challenges they create. 
 
84 
00:12:29.940 --> 00:12:40.560 
Erik Luna: Thanks, Doug. Yeah, absolutely. Happy to do that and, uh, sorry about the camera. Um, the 
picture you see, that's me from many years ago. I haven't looked at good in a long time. 
 
85 
00:12:41.430 --> 00:12:51.090 
Erik Luna: It's great to be here on this panel with -- with my old friends, um, Mary and Weldon and -- 
and, uh, uh, to be talking about this issue with, uh, my dear friend Doug. 
 
86 
00:12:52.440 --> 00:12:59.700 
Erik Luna: I, as -- as -- as Doug mentioned, I have had an ongoing concern about mandatory minimum 
sentences throughout my career. 
 
87 
00:13:00.540 --> 00:13:08.610 
Erik Luna: I've also had a concern about the drug war and the substantive criminal effects that the drug 
war has had. 
 
88 
00:13:09.270 --> 00:13:25.770 
Erik Luna: Um, what we're talking about today is really that intersection between those two, those two 
areas: the substantive policy about what we've criminalized and then the procedural-ish question of who 
sentences, what amount of discretion that sentencer has and -- and Mary touched upon that. 
 
89 
00:13:26.850 --> 00:13:38.670 
Erik Luna: Um, as a matter of kind of background information, um, just for those who may not be fully, 
um, educated on -- on mandatory minimums, the basic idea here is that a mand -- mandatory minimum 
sets a 
 
90 
00:13:39.030 --> 00:13:51.240 
Erik Luna: uh, a minimum term of a -- of a sentence, a jail term or prison term, should a given individual 
meet certain basic criteria and sometimes they're pretty formulaic you just need 
 
91 
00:13:51.600 --> 00:14:02.610 
Erik Luna: uh, 'A' plus 'B' and you get the sentence 'C' and the key thing about these mandatory 
minimums is that the judge does not have the discretion to go below that 
 
92 
00:14:02.940 --> 00:14:13.080 
Erik Luna: uh, sentence, whatever that -- that baseline sentences. Unless they're willing to declare that 
sentence on unconstitutional and for a variety of reasons courts are loath to do so. 



 
93 
00:14:14.400 --> 00:14:20.640 
Erik Luna: The -- the basic argument for mandatory minimums is -- is well known. It's a the idea that 
 
94 
00:14:21.720 --> 00:14:35.340 
Erik Luna: um, you need to have these tools, the threat of heavy punishment that binds the hands of all 
the branches of government. Well, at least, binds the hands of the courts is that it will encourage 
 
95 
00:14:36.270 --> 00:14:46.830 
Erik Luna: uh, a defendant to enter into a plea bargain. Um, and in reality that's pretty standard, given 
that at least 90% of all prosecutions end in guilty plea. 
 
96 
00:14:47.520 --> 00:14:59.490 
Erik Luna: And mandatory minimum sentences help keep that number pretty dang high. Um, it -- a 
minimum provides an incentive for members of a criminal group to provide information to law 
enforcement. 
 
97 
00:15:00.360 --> 00:15:05.760 
Erik Luna: To assist in the prosecution of other offenders. Um, low-level is the though, low-level 
offenders. 
 
98 
00:15:06.570 --> 00:15:13.770 
Erik Luna: um, participants can avoid mandatory minimums by informing on bigger players, um, and 
allowing the prosecutors to move up the chain of command. 
 
99 
00:15:14.280 --> 00:15:30.330 
Erik Luna: Um, and certainly many prosecutors believe that -- that they need long term -- a long prison 
terms to a secure cooperation, and that certainly has played into both the prosecutor on mindset, but 
also the legislative decision making in this area. 
 
100 
00:15:31.530 --> 00:15:36.720 
Erik Luna: Um, now, what are the problems with mandatory minimums? Well, they're equally well 
known. 
 
101 
00:15:37.770 --> 00:15:46.290 
Erik Luna: They have very easy -- tend to have very easy triggers. The -- a particular pernicious statute 
that has thankfully been changed to some extent -- 
 
102 
00:15:46.770 --> 00:15:58.320 
Erik Luna: and, Weldon will talk about it I'm sure, um, is 18 U.S.C. 924(c), um, and this statute 
essentially allows a prosecutor prosecutors in its original form, the form that it was 
 
103 
00:15:59.130 --> 00:16:09.180 
Erik Luna: um, um, was most draconian, allows prosecutors to get mandatory minimum sentences by a 
combination of some illegal drug and the presence of a firearm. 



 
104 
00:16:09.690 --> 00:16:19.980 
Erik Luna: If you have those -- those two elements, then at least as it was originally designed, you could 
get, uh, a success of sentences of five years for the first count. 
 
105 
00:16:20.610 --> 00:16:29.190 
Erik Luna: 25 years for the second, third, fourth and on and you could stack these things on top of each 
other. The legal term is that they have to be served 
 
106 
00:16:29.850 --> 00:16:38.130 
Erik Luna: consecutively rather concurrently, but the idea is that they are not served at the same time 
and an individual will serve all of them, one after the other. 
 
107 
00:16:40.020 --> 00:16:47.550 
Erik Luna: Um, the concerns about this go directly to the nature of the crime itself. What do you think 
about 
 
108 
00:16:48.270 --> 00:16:55.320 
Erik Luna: um, drug crime? What do you think about, uh, an individual who may have a gun in the back 
of their car when they're selling marijuana? 
 
109 
00:16:55.710 --> 00:17:10.350 
Erik Luna: Is that person someone that you have to set a floor to a five-year floor if you're using 18 
U.S.C. 924(c) or is this just simply overinclusive? Or, in fact, something that shouldn't be a crime at all, 
which happens to be my own opinion. 
 
110 
00:17:11.670 --> 00:17:29.520 
Erik Luna: Mandatory minimums don't have that type of nuance. They are not scalpels. They're -- they're 
meat cleavers and they don't have the power of discretion. They are blender buses, to use Judge -- 
Judge Paul Cassell phrase when describing 924(c). 
 
111 
00:17:30.600 --> 00:17:37.830 
Erik Luna: Um, they indeed have all sorts of negative consequences in terms of the structure of our 
government. 
 
112 
00:17:38.220 --> 00:17:50.220 
Erik Luna: As Mary mentioned, it essentially transfers, uh, sentencing policy and sentencing decisions 
from judges who have historically had this power and for good reason, to prosecutors. 
 
113 
00:17:50.910 --> 00:17:58.710 
Erik Luna: And, Judges Kennedy -- Justice Kennedy actually had, um, a really good quote that i'll give 
you about this -- this transfer of sensitive discretion from judges to prosecutors. 
 
114 
00:17:59.460 --> 00:18:08.280 



Erik Luna: Who he described as quote-unquote often not much older than the defendant. Here's the 
quote, 'often these attorneys tried in good faith to be fair and the exercise of discretion. 
 
115 
00:18:08.820 --> 00:18:15.870 
Erik Luna: the policy nonetheless gives the decision to an assistant prosecutor not trained to the 
exercise of discretion and takes discretion from the trial judge. 
 
116 
00:18:16.260 --> 00:18:24.090 
Erik Luna: The trial judge is the one actor in the system most experienced with exercising discretion and 
a transparent, open, and reasoned way. 
 
117 
00:18:24.600 --> 00:18:33.420 
Erik Luna: Most of the sentencing discretion should be with the judge, not the prosecutors.' This -- this 
quote-unquote -- this is undoubtedly 
 
118 
00:18:34.020 --> 00:18:48.750 
Erik Luna: Justice Kennedy's opinion formulated not only based on his experience as a lawyer and then 
as a lower court judge, but also as a justice on the Supreme Court seeing countless CERT petitions 
raising these precise issues. 
 
119 
00:18:50.250 --> 00:18:54.660 
Erik Luna: Um, so let me turn quickly and then hand it off to -- to -- to Weldon 
 
120 
00:18:55.680 --> 00:19:05.340 
Erik Luna: to some -- some basic ideas about what is it that we can do about mandatory minimums. Um, 
well the political issues I'll leave and -- and -- and the legislative 
 
121 
00:19:05.910 --> 00:19:17.910 
Erik Luna: reform issues I'll leave to Mary and, uh, to Weldon, but as a matter of constitutional doctrine, 
as a matter of what the courts can do, they really don't have much, uh, in their tool belt. 
 
122 
00:19:18.780 --> 00:19:29.040 
Erik Luna: It is a set as -- as these -- these mandatory minimums are set up there really is a choice to 
simply follow them or to strike them down. The problem tends to be 
 
123 
00:19:30.000 --> 00:19:43.440 
Erik Luna: what is the basis for striking these statutes for these sentences down and, um, what are 
going to be the principles by which this potentially -- this potential doctrine might be utilized? 
 
124 
00:19:44.460 --> 00:19:54.060 
Erik Luna: Um, tt really, in essence, for those who are deep in the weeds of constitutional law, this is 
really a question of whether or not there is an unconstitutional conditions 
 
125 
00:19:54.510 --> 00:20:09.240 



Erik Luna: uh, doctrine in criminal procedure and, in particular in sentencing you'll see it in abortion law, 
Justice O'Connor's phrase of undue burdens that you can have an undue burden on a -- a woman's 
choice 
 
126 
00:20:09.810 --> 00:20:17.700 
Erik Luna: to -- to keep or terminate her pregnancy. You can see it in fifth amendment confession law 
where 
 
127 
00:20:18.180 --> 00:20:25.590 
Erik Luna: The question of when law enforcement has simply gone too far to render a confession 
involuntary under the due process clause 
 
128 
00:20:26.010 --> 00:20:37.050 
Erik Luna: is really a question about what type of pressure can be placed on an individual such that they 
can get a -- a -- such that it's too much and we're not going to treat their confession as voluntary. 
 
129 
00:20:37.770 --> 00:20:42.150 
Erik Luna: And there even with some thoughts that -- that it might -- there might be such a doctrine in 
plea bargaining. 
 
130 
00:20:43.200 --> 00:20:48.000 
Erik Luna: Um, a case called Bordenkircher versus Hayes at least raise the possibility, but that has 
largely been foreclosed. 
 
131 
00:20:48.780 --> 00:21:02.070 
Erik Luna: The question for the courts is if they were to strike down the statutes, when does something 
become an undue burden on an individual's right to exercise their right to trial by jury, their right to prove 
beyond a reasonable doubt, 
 
132 
00:21:03.090 --> 00:21:12.300 
Erik Luna: the various trial rights? Because in essence, um, these mandatory minimum penalties are 
putting pressure on an individual defendant 
 
133 
00:21:12.690 --> 00:21:24.600 
Erik Luna: to waive those rights, to waive their right to trial by jury, to waive the various burdens of proof 
that the government is required to meet in order to achieve a conviction, and so on and so on. 
 
134 
00:21:25.200 --> 00:21:34.170 
Erik Luna: And the question, the difficult question is at what point does the pressure from a mandatory 
minimum become so extreme that it indeed 
 
135 
00:21:35.160 --> 00:21:44.700 
Erik Luna: uh, renders any decision to voluntarily relinquish quote-unquote 'voluntarily relinquish' those 
trial rights involuntary as a matter of constitutional law? 
 
136 



00:21:45.330 --> 00:21:59.670 
Erik Luna: And just as a matter of from what I know having studied it for a long time and seeing the 
courts action, the courts are very wary of -- of doing anything along these lines, out of fear that they will 
create a jurisprudence 
 
137 
00:22:00.420 --> 00:22:06.210 
Erik Luna: that will spin out of control in -- in its application to the, um, in the lower courts. 
 
138 
00:22:07.230 --> 00:22:16.080 
Erik Luna: I personally think that we should be exploring this doctrine, but I also understand why the 
courts have been wary. So let me leave 
 
139 
00:22:16.590 --> 00:22:23.340 
Erik Luna: before I turn over to Weldon and let me just leave a couple of questions and I think Weldon 
and Mary and Doug can -- might want to pick up on them. 
 
140 
00:22:24.300 --> 00:22:33.930 
Erik Luna: Um, which is this, the first is, is this really all about determinant sentencing? Right? Is our 
concern is this a tableau for criminal justice reform 
 
141 
00:22:34.260 --> 00:22:44.220 
Erik Luna: and our concern, at the bottom, is things like mandatory minimums, whether it's in the form of 
drug sentences, anti- recidivists statutes, or what have you. 
 
142 
00:22:44.820 --> 00:22:55.320 
Erik Luna: And that the -- the actual substantive policy is not the concern, what's a crime is not 
considered the concern, but instead it's the rigidity of the sentencing scheme. 
 
143 
00:22:56.460 --> 00:23:02.280 
Erik Luna: A second potential perspective is, isn't this all about drugs? Right? That 
 
144 
00:23:03.360 --> 00:23:20.910 
Erik Luna: the nature of drug crime, in particular, the ways in which drug crimes occur -- there is no -- for 
most drug deals, about 99% of drug deals, they're not one off deals, they are repeat players and that 
nature of, um, drug transactions leaves 
 
145 
00:23:22.050 --> 00:23:29.760 
Erik Luna: uh, uh, the opportunity for a the government to slice up those transactions using mandatory 
minimums and then stack those -- 
 
146 
00:23:30.240 --> 00:23:37.470 
Erik Luna: those charges on top of each other. And, so, the nature of drug crime is what really is 
problematic. 
 
147 
00:23:38.370 --> 00:23:43.740 



Erik Luna: And indeed, you could argue that it's part and parcel of this kind of drug exceptionalism that 
occurs in the court system. 
 
148 
00:23:44.160 --> 00:23:49.980 
Erik Luna: Sometimes you see it in the first amendment, the fourth amendment, the fifth amendment the 
sixth amendment, the eighth amendment, the fourteenth amendment 
 
149 
00:23:50.580 --> 00:24:07.020 
Erik Luna: and then sentencing and mandatory minimums, at least as far as drugs, are yet another 
representation of this and that the follow-up to that is once we resolve the drug war or the issues related 
to drug crime, then the problems will all go away. 
 
150 
00:24:08.250 --> 00:24:17.670 
Erik Luna: Final third perspective is, isn't this all about the American prosecutor? Right? Problem may 
not be drugs; there are lots of places that criminalize drugs. 
 
151 
00:24:18.090 --> 00:24:32.070 
Erik Luna: The problem may not be determinate sentencing; there are lots of places that use 
determinant sentencing. Instead, it's about the individual who's utilizing the power that's given to them 
and it's the American prosecutor, an individual who is 
 
152 
00:24:33.090 --> 00:24:44.460 
Erik Luna: um, a participant in the process. A partisan, and I don't mean that in a disrespectful sense 
because it's not meant that way and it's not 
 
153 
00:24:44.850 --> 00:24:53.400 
Erik Luna: disrespectful at all it's just a recognition that this is an adversarial process, and there are two 
parties in any criminal prosecution. 
 
154 
00:24:54.150 --> 00:25:03.780 
Erik Luna: And the question is whether or not a prosecutor who is a partisan in the process should be 
wielding not only decision to charge criminals 
 
155 
00:25:04.320 --> 00:25:15.210 
Erik Luna: but instead to also be sentencing them and that the issue, then, is not one of -- of drugs or 
even determinant sentencing but 
 
156 
00:25:15.630 --> 00:25:25.770 
Erik Luna: The prosecutor and the incentive structures that lie behind that. And, if they want to solve it, 
it's about dealing with what -- what motivates a prosecutor to bring charges in the first place. 
 
157 
00:25:26.250 --> 00:25:34.830 
Erik Luna: And indeed, you can look at other countries with perfectly civilized and decent criminal justice 
systems were prosecutors are extraordinarily powerful 
 
158 



00:25:35.220 --> 00:25:45.390 
Erik Luna: but the environment in which they work, the judicial mindset that they have, the training that 
they receive all leads to far lower terms of imprisonment, 
 
159 
00:25:46.230 --> 00:26:01.860 
Erik Luna: far less harsh, far less punitive resolutions than those you see in the hyper-competitive legal 
environment of the United States. So with that, let me pause and stop and turn it back over to Doug and 
Weldon. 
 
160 
00:26:03.300 --> 00:26:07.050 
Douglas Berman: That was absolutely terrific Eric and it was -- it was so rich. I've got, you know, 
 
161 
00:26:07.590 --> 00:26:17.520 
Douglas Berman: two dozen things I kind of want to say in response. I'll throw a couple in and then I'll 
shift it to Weldon, in part because I know Weldon can speak to these issues and -- and all the richness 
that's there. 
 
162 
00:26:18.150 --> 00:26:26.550 
Douglas Berman: One big point I'd add and I loved sort of the three things to sort of zero in on: 
determinant sentencing, the drug piece of it, and then the role of the prosecutor. 
 
163 
00:26:26.850 --> 00:26:32.340 
Douglas Berman: Is how much I think the severity of it, especially American mandatory minimums 
 
164 
00:26:32.640 --> 00:26:39.960 
Douglas Berman: have tended to be, particularly in the drug space, although you mentioned, obviously 
the gun space that Weldon will also talk to you too. You know if we were talking about, 
 
165 
00:26:40.410 --> 00:26:47.430 
Douglas Berman: Even going back to my Ekwunoh case it was five months versus 10 months that an 
amicus would feel very different 
 
166 
00:26:47.850 --> 00:26:56.490 
Douglas Berman: If that's what the mandatory minimum was rather than five years and 10 years. Right? 
So that -- that -- that shapes, you know, all aspects of what you were talking about there's just 
 
167 
00:26:56.820 --> 00:27:07.170 
Douglas Berman: The term of years we use -- the -- the -- the metric of imprisonment, that -- that 
America has -- has embraced is distinct in the world, and I think is -- is distinctly 
 
168 
00:27:08.340 --> 00:27:15.510 
Douglas Berman: significant in -- in these contexts for all the reasons that you're articulating. The other 
point, which you -- you reference, but I want to kind of 
 
169 
00:27:15.900 --> 00:27:26.700 



Douglas Berman: flag and then turn it over to Weldon, it is the way in which a focus on drug mandatory 
minimums has then crept out to all sorts of other settings. Right, so, 
 
170 
00:27:27.180 --> 00:27:37.800 
Douglas Berman: the case I referenced at the outset, uh, involved, you know, using drug quantities as 
the trigger for these extreme mandatory minimums and the leverage and the impact that -- that -- that 
can have 
 
171 
00:27:38.400 --> 00:27:42.450 
Douglas Berman: In the ways that you were discussing. You mentioned and Weldon will talk more I 
know about 
 
172 
00:27:43.020 --> 00:27:54.480 
Douglas Berman: The way that then gets joined to 924(c) gun crimes and -- and gun sentences where if 
its associated with the drug offense that triggers an extreme additional term. 
 
173 
00:27:54.810 --> 00:28:01.350 
Douglas Berman: And then I don't want us to lose sight either of the role in which drug mandatory 
minimums -- sorry, drug criminal history 
 
174 
00:28:01.650 --> 00:28:09.840 
Douglas Berman: can then lead to excessive mandatory minimums for all sorts of other things as well, 
right. The three strikes and you're out laws, but the state level 
 
175 
00:28:10.500 --> 00:28:17.730 
Douglas Berman: And versions of that the federal level, the Supreme Court just earlier this week was 
hearing an armed career criminal act case which just gets 
 
176 
00:28:18.240 --> 00:28:29.730 
Douglas Berman: a 15-year mandatory minimum triggered simply for illegal possession of a gun if 
you've got the wrong prior criminal history and drugs can -- can kick that in as well, and so the way in 
which 
 
177 
00:28:30.540 --> 00:28:38.490 
Douglas Berman: these mandatory minimum not only became tools of the drug war, but then laid kind of 
a foundation for extreme punishment in other ways 
 
178 
00:28:39.030 --> 00:28:47.850 
Douglas Berman: um, is -- is something that I always you know reflect on and I, I will introduce Weldon 
now as sort of the poster child. Technically, as I recall, Weldon, and I know this from -- 
 
179 
00:28:48.510 --> 00:28:58.170 
Douglas Berman: full disclosure -- helping you out a little bit on -- on a 2255 motion, you only got one 
day on your drug charges, but it was because of the 924(c)'s 
 
180 



00:28:58.410 --> 00:29:05.970 
Douglas Berman: That were with that -- that you, you became in some respects the poster child for the 
harms of mandatory minimums and the way in which those functions and so 
 
181 
00:29:06.210 --> 00:29:15.180 
Douglas Berman: I hope you feel comfortable not just telling your backstory but also the work that you've 
now been doing to try to reform the system across -- across a number of dimensions. 
 
182 
00:29:16.200 --> 00:29:27.120 
Weldon Angelos: Absolutely. Thank you, Doug. As you know, my journey in the criminal justice system 
began in the early 2000s. I was an up and coming music producer had an amazing career opportunity 
 
183 
00:29:27.420 --> 00:29:34.050 
Weldon Angelos: but I was also selling small amounts of marijuana on the side to help pay the bills until 
my music venture stabilized. 
 
184 
00:29:34.650 --> 00:29:46.860 
Weldon Angelos: And, you know, I kind of put the crosshairs on me by you know, working with big 
people in the music industry like Snoop Dogg which was not really seen in my hometown of Salt Lake 
City and so local authorities, 
 
185 
00:29:47.280 --> 00:29:52.950 
Weldon Angelos: you know, they thought something nefarious was going on between me and Snoop 
Dogg and all these rappers and so they. 
 
186 
00:29:53.670 --> 00:30:05.940 
Weldon Angelos: you know, hired a confidential informant who is facing his own charges to come see 
what we were doing, and he purchased small amounts of cannabis on three occasions, $300, 
 
187 
00:30:06.420 --> 00:30:21.750 
Weldon Angelos: and these three occasions, you know, nothing exceptional happen, he came in, met, 
grab the cannabis, and left. Six months later, I get arrested, um, they raid my house, they find that I own 
a legal firearm. 
 
188 
00:30:23.010 --> 00:30:35.820 
Weldon Angelos: It turns it into now, instead of a small marijuana case, now I'm facing armed drug 
trafficking charges and what's interesting about this situation is during the transactions, the detectives, 
 
189 
00:30:36.180 --> 00:30:39.720 
Weldon Angelos: you know, they documented everything that happened during these control buys. 
 
190 
00:30:40.260 --> 00:30:48.450 
Weldon Angelos: They -- they debrief the informant. They wrote down everything they saw. There was 
never a mention of a firearm in any police report in the surveillance photos. 
 
191 



00:30:48.900 --> 00:30:54.780 
Weldon Angelos: And when I was arrested with a firearm they amended the police reports and added 
 
192 
00:30:55.290 --> 00:31:09.330 
Weldon Angelos: For the first time, an allegation of a firearm being present during the marijuana 
transactions. So, what would have been probably a few months in the county jail turned into a 
mandatory 55 year sentence and, 
 
193 
00:31:09.930 --> 00:31:18.210 
Weldon Angelos: you know, some months later, the prosecutors offered a plea deal and the plea deal 
was for 16 years for one 924(c) count 
 
194 
00:31:18.540 --> 00:31:30.900 
Weldon Angelos: which is, a -- you know, the marijuana charge and having possessed a firearm during 
the marijuana charge, which only carried a five-year mandatory minimum and maybe a month for the for 
the $300 worth of 
 
195 
00:31:31.170 --> 00:31:40.830 
Weldon Angelos: cannabis, but they wanted me to accept a 16-year sentence, so essentially 11-year 
enhancement because they believed that they could you know 
 
196 
00:31:41.310 --> 00:31:50.610 
Weldon Angelos: convict me on 100 years worth of mandatory minimums. They superseded my 
indictment twice, they broke these transactions up into a 20 count indictment. 
 
197 
00:31:51.240 --> 00:32:03.210 
Weldon Angelos: And so I was facing 100 years for selling small amounts of marijuana and -- and, you 
know, with an allegation of a firearm being present during two of the transactions and with a firearm 
 
198 
00:32:03.570 --> 00:32:13.920 
Weldon Angelos: at my house when they arrested me with small amounts of marijuana at my house as 
well, and so the 16-year plea offer to me, you know, it put me in a -- in a crazy position because 
 
199 
00:32:14.190 --> 00:32:21.210 
Weldon Angelos: for one, I can't accept that a 16-year sentence is just for a $300 marijuana sell. 
 
200 
00:32:21.600 --> 00:32:32.340 
Weldon Angelos: And, we also disagreed with the facts surrounding that particular charge, and so my 
lawyer and I decided to go to trial. We had no choice, either accept 16 years of my life or, 
 
201 
00:32:32.670 --> 00:32:36.600 
Weldon Angelos: you know, go to trial and try to challenge the -- the allegations of the informant. 
 
202 
00:32:37.350 --> 00:32:47.850 



Weldon Angelos: We went to trial and we were ultimately unsuccessful on most of the accounts. I won, I 
think, two 924(c) counts. They charged me with five total 924(c)'s, where I would have been 
 
203 
00:32:48.180 --> 00:32:59.460 
Weldon Angelos: away for 105 years on those charges alone. And, so, we lost 16 counts and that 
included three 924(c)'s which added up a total of 55 years. 
 
204 
00:32:59.760 --> 00:33:07.320 
Weldon Angelos: And so, and it's mandatory, the judge had no discretion and so after trial my attorney 
looked at me and said, you know that's 55 years. 
 
205 
00:33:07.800 --> 00:33:11.460 
Weldon Angelos: And me never having been involved in the criminal justice system, 
 
206 
00:33:12.000 --> 00:33:21.630 
Weldon Angelos: um, you know, never hearing anything about the federal system and having, you 
know, peers and friends commit more serious crimes on the state level and getting way less time. One 
of the 
 
207 
00:33:21.990 --> 00:33:30.900 
Weldon Angelos: kids -- one of the guys, I went to school with ended up killing someone over a parking 
stall and he got eight years, so -- and then another guy robbed the bank and got five and so I'm thinking, 
 
208 
00:33:31.200 --> 00:33:44.040 
Weldon Angelos: you know, I sold some weed and I own a legal firearm and -- and -- and what's 
interesting is the marijuana or marijuana's illegality criminalized my legal gun possession and so, 
 
209 
00:33:44.610 --> 00:33:55.140 
Weldon Angelos: um, so, yeah, I have no interaction with the federal criminal justice system did not think 
that this is possible in America, that you can actually go to prison for 55 years for $1,000 worth of 
marijuana. 
 
210 
00:33:55.530 --> 00:34:03.900 
Weldon Angelos: And, so, after trial, you know, reality sinks in and I realized this is real, this is what's 
been happening, you know to our criminal justice system. 
 
211 
00:34:04.260 --> 00:34:11.400 
Weldon Angelos: But, one thing that gave me hope is, uh, a few months after my conviction my judge 
did something very unique. 
 
212 
00:34:12.150 --> 00:34:22.800 
Weldon Angelos: Um, he issued an order asking the prosecutors to justify these -- these -- these 
sentences and asked whether or not these are consistent with the eighth amendment the Constitution. 
 
213 
00:34:23.310 --> 00:34:34.860 



Weldon Angelos: And, so, that shocked me because, you know, my judge was a, you know, a very 
conservative tough on crime George W. Bush appointee and so when he questioned the constitutionality 
of the sentences 
 
214 
00:34:35.310 --> 00:34:42.540 
Weldon Angelos: you know, it was the -- it was the first time this has ever been done and that's when 
FAMM -- families against mandatory minimums -- and Mary Price and Julie Stewart got involved.  
 
215 
00:34:42.870 --> 00:34:54.030 
Weldon Angelos: And it sort of, you know, sent shock waves, to the criminal justice world and, um, you 
know, ultimately, my judge felt he had no choice but to impose a 55-year sentence. 
 
216 
00:34:54.420 --> 00:35:07.350 
Weldon Angelos: But he -- he went down kicking and screaming and so as he was about to impose the 
sentence, he did something no federal judge had ever done at that point in history, he called on the 
President to intervene and commute my sentence. 
 
217 
00:35:08.010 --> 00:35:15.390 
Weldon Angelos: And, and that shocked me, and so, while I'm dealing with the shock of hearing him say 
I have no choice but to impose a 55-year sentence. 
 
218 
00:35:15.750 --> 00:35:19.560 
Weldon Angelos: Hearing him, call on the President of the United States to intervene 
 
219 
00:35:20.010 --> 00:35:34.920 
Weldon Angelos: and calling my sentence crew unjust and irrational, mind you, this is a federalist 
society judge who, you know, fought to overturn Miranda, he was against the exclusionary rule, and so 
this was 'no soft on crime' judge and to hear him say that 
 
220 
00:35:35.520 --> 00:35:40.860 
Weldon Angelos: um, you know, at least provided some level of comfort knowing I'm going to prison for 
55 years and, 
 
221 
00:35:41.640 --> 00:35:55.710 
Weldon Angelos: you know, he had no choice. So I did go to prison, I had to go to a maximum-security 
penitentiary because of the time that I was sentenced to and I sat in there for 13 years, but ultimately 
was released thanks to. 
 
222 
00:35:56.850 --> 00:36:03.420 
Weldon Angelos: thousands of people that came to fight for me, including everyone on this on this panel 
Mary, Eric, you Doug. 
 
223 
00:36:03.930 --> 00:36:13.140 
Weldon Angelos: and Senators like Mike Lee, Cory Booker, my judge who ultimately walked away from 
the bench in part due to his disgust of what he had to do to me 
 



224 
00:36:13.650 --> 00:36:26.430 
Weldon Angelos: and many other advocates in the music industry and across the country fought for me 
to get out and put enough pressure on the prosecutor, you know, the ultimately resulted in my release 
13 years later 
 
225 
00:36:26.970 --> 00:36:39.600 
Weldon Angelos: in May of 2016. And when I got out, I had a choice, you know, do I want to try to get 
my life back in the music industry or do I want to use my experience, my story, my network and try to 
fight for the people I left behind. 
 
226 
00:36:39.930 --> 00:36:45.240 
Weldon Angelos: And ultimately, I chose the ladder. You know, I did not want my suffering and my 
family suffering to be in vain 
 
227 
00:36:45.540 --> 00:36:54.540 
Weldon Angelos: and so I decided to use my story, my platform, my network to fight for others. And, you 
know, one of the first things that we did was, you know, we worked on the first step back. 
 
228 
00:36:54.930 --> 00:37:04.350 
Weldon Angelos: and reforming the 924(c) statute that, you know, allowed prosecutors to seek and 
secure a 55-year sentence for $1,000 worth of cannabis. 
 
229 
00:37:05.340 --> 00:37:11.010 
Weldon Angelos: We worked with the White House, um, President Trump and his administration and 
Senator Mike Lee and Cory Booker on 
 
230 
00:37:11.310 --> 00:37:21.870 
Weldon Angelos: getting other members of Congress to support passing the First Step Act, which was, I 
think, the first comprehensive federal criminal justice reform since 1970. It reformed four 
 
231 
00:37:22.290 --> 00:37:32.550 
Weldon Angelos: draconian drug mandatory minimums and did a number of reentry issues as well. After 
we passed the First Step Act, I decided to shift my attention to cannabis. 
 
232 
00:37:33.090 --> 00:37:42.750 
Weldon Angelos: It was being legalized across the country. Even when I was in prison, I'm watching 
state after state legalized and I'm sitting in prison for $1,000 worth of cannabis and so 
 
233 
00:37:43.410 --> 00:37:50.400 
Weldon Angelos: once we pass, you know, the 924(C) fix and the First Step Act, I shifted my attention to 
working on clemency. 
 
234 
00:37:50.730 --> 00:37:55.440 
Weldon Angelos: And, given that I started working with the White House, we had developed a 
relationship with 



 
235 
00:37:55.830 --> 00:38:03.510 
Weldon Angelos: people in Jared Kushner his office and the Ivanka Trump's office. We started working 
on clemency for individuals who are serving federal prison time for cannabis. 
 
236 
00:38:04.080 --> 00:38:15.570 
Weldon Angelos: I founded the Weldon Project and the Mission Green Initiative, which is essentially a 
clemency initiative and on Trump's last day, we were able to support 12 individuals who were released 
 
237 
00:38:16.260 --> 00:38:22.830 
Weldon Angelos: and we're serving life in prison for cannabis and, ultimately, I was pardoned as well 
before President Trump left office. 
 
238 
00:38:23.280 --> 00:38:31.230 
Weldon Angelos: Due to the work that I had done with his office and how I changed my life around 
President Trump issued a full pardon and now I have all my rights back. 
 
239 
00:38:31.830 --> 00:38:40.680 
Weldon Angelos: You know, I can vote, I can, you know, go hunting, own a firearm again, and so you 
know that was probably the second best day of my life outside of, you know, getting released from 
prison. 
 
240 
00:38:41.850 --> 00:38:46.950 
Weldon Angelos: And now we're working with the Biden Administration and others on trying to convince 
this President 
 
241 
00:38:47.580 --> 00:38:57.270 
Weldon Angelos: to grant a categorical pardon grant for those currently serving time for cannabis-
related conduct. You know we could we can have a two-tiered system of justice where 
 
242 
00:38:57.720 --> 00:39:03.930 
Weldon Angelos: the corporations and entrepreneurs can make millions of dollars violating federal 
statute 
 
243 
00:39:04.200 --> 00:39:16.830 
Weldon Angelos: while other people, particularly black and brown people, are serving decades for 
violating the same federal statute that made these other folks rich and so that's sort of my life mission 
now is to end incarceration for cannabis. Thank you. 
 
244 
00:39:18.720 --> 00:39:23.940 
Douglas Berman: Thank you so much well, you know, I know your story and yet still hearing you tell it 
 
245 
00:39:24.450 --> 00:39:31.170 
Douglas Berman: um, you know, we makes me almost misty because it's just an incredible tale and the 
work that you're doing and the positivity that I know you have 



 
246 
00:39:31.950 --> 00:39:39.660 
Douglas Berman: uh, to sort of give back in the wake of that is so important and -- and Mary I'm going to 
-- I'm going to turn to you now and I noticed there's a Q&A asking about forfeiture 
 
247 
00:39:39.960 --> 00:39:48.990 
Douglas Berman: that maybe you can you can respond to. While I -- while I turn my attention to Mary, 
because I think -- I know I'd love to hear your perspective, Mary on some of the 
 
248 
00:39:49.710 --> 00:39:58.380 
Douglas Berman: constitutional and legal themes that -- that were developed a little bit, you know, part 
of the backstory of Weldon's situation and what Judge Cassell -- then Judge Cassell  
 
249 
00:39:58.770 --> 00:40:06.390 
Douglas Berman: felt he couldn't do under the eighth amendment. Eric was talking about whether some 
kind of, you know, undue burden or, you know, unconstitutional conditions. 
 
250 
00:40:06.720 --> 00:40:13.560 
Douglas Berman: could possibly be a way to challenge extreme mandatory minimums and the way they 
lead to trial penalties. I've certainly seen 
 
251 
00:40:14.280 --> 00:40:24.060 
Douglas Berman: um, you know, sort of talk along these lines. I know, if I recall correctly, the head of 
FAMM now, Kevin Ring, had a judge who was questioning the appropriateness of 
 
252 
00:40:24.570 --> 00:40:32.340 
Douglas Berman: prosecutors trying to bring tougher charges or tougher sentencing recommendations 
after a defendant chose not to plead guilty and instead 
 
253 
00:40:32.700 --> 00:40:40.440 
Douglas Berman: went to trial, but you know, I know you've worked obviously on legislative reform, I 
want to actually make sure we get to compassionate release and clemency 
 
254 
00:40:40.710 --> 00:40:48.330 
Douglas Berman: as sort of a back-end a remedy to some of these -- these extreme sentences and your 
experiences there, but I'm wondering and maybe this -- 
 
255 
00:40:48.870 --> 00:41:02.190 
Douglas Berman: I'll give my version of it. I've kind of given up on the idea that there are viable, you 
know, constitutional claims, but I'm not sure that's entirely right and certainly, you know, whether it's 
Weldon's experience with Judge Cassell, you know, 
 
256 
00:41:02.700 --> 00:41:10.650 
Douglas Berman: a tough on crime judge, but who, in a particular setting you know, maybe it was the 
drugs, maybe it was the extremists of the mandatory minimums, at least, 



 
257 
00:41:11.940 --> 00:41:18.930 
Douglas Berman: uh, struggled with the constitutional permissibility of what -- what he felt he was was 
legally obliged to do. Certainly we've seen. 
 
258 
00:41:19.680 --> 00:41:28.290 
Douglas Berman: relatively new Justice Gorsuch, you know, talk, you know, about the right to trial and 
other things in a way that, you know, might -- might lead us to hope he would be 
 
259 
00:41:28.770 --> 00:41:35.100 
Douglas Berman: open to some creative arguments here. But, you know, you've -- you've thought of this 
a long time as well and I'm just curious if you think 
 
260 
00:41:35.610 --> 00:41:47.130 
Douglas Berman: fundamentally, the courts are not going to develop any doctrine, certain constitutional 
doctrines to remedy these problems, we have to turn the Congress, we have to turn to the executive. 
They're the branches that 
 
261 
00:41:47.790 --> 00:41:56.970 
Douglas Berman: um, you know, are the ones that arguably create the problem and so they're the ones 
who fix it because the judiciary seems relatively disinclined to do so. 
 
262 
00:41:58.200 --> 00:41:58.740 
Mary Price: Yes (laughter). 
 
263 
00:42:01.650 --> 00:42:06.870 
Mary Price: I will leave to litigators and constitutional scholars whether there is an angle here. 
 
264 
00:42:07.320 --> 00:42:15.420 
Mary Price: But, golly, we've been chipping away at mandatory minimums in the courts and look at all 
those armed career criminal act cases when being the latest, right, 
 
265 
00:42:15.930 --> 00:42:26.640 
Mary Price: In a series of cases trying to get at sort of the angles and the nuances, but unable to really 
launch a full scale attacks and that has been the case, I think, for a number of years. 
 
266 
00:42:27.120 --> 00:42:36.870 
Mary Price: And, golly, Wooden is such an amazing case because, you know, if you possess a firearm 
in connection with of a -- or if you possess a firearm and you've had prior felony, 
 
267 
00:42:38.580 --> 00:42:45.270 
Mary Price: um, sentences or convictions your -- your sentence is capped at 10 years, but if you have 
three priors 
 
268 



00:42:46.320 --> 00:42:55.020 
Mary Price: um, the mandatory minimum is now 15 years and there were some nuances over the years 
about how those priors were understood, but, 
 
269 
00:42:56.400 --> 00:43:04.680 
Mary Price: um, uh, Congress amended the statute to ensure that the priors occurred on occasions 
different from one another, right.  
 
270 
00:43:05.850 --> 00:43:14.400 
Mary Price: And so the Court spent, you know, an hour on Monday, asking you about the definition of 
the word occasions 
 
271 
00:43:14.730 --> 00:43:24.720 
Mary Price: in this challenge. We were amicus in the case in this challenge, because this gentleman 
who was facing a 15-year mandatory minimums was facing it because he had pled guilty to 10 
burglaries 
 
272 
00:43:25.200 --> 00:43:34.140 
Mary Price: many, many years earlier, and the 10 burglaries for themselves were, um, were committed 
sequentially. He had broken into 
 
273 
00:43:35.130 --> 00:43:42.870 
Mary Price: into, a, uh, a storage facility and then within that storage facility went to locker and stole -- 
stole from the lockers. 
 
274 
00:43:43.590 --> 00:43:50.460 
Mary Price: And, so, he was sentenced to 15 years. Anyway, I think -- I think the courts are not the place 
where it's going to happen in the great big way. 
 
275 
00:43:51.210 --> 00:44:00.150 
Mary Price: And I think that there are several reasons for that and I want to explore some of the other 
things that Eric had laid out and one of them is this issue about determinate sentencing, right. So in the 
Sentencing Reform Act, 
 
276 
00:44:00.510 --> 00:44:15.690 
Mary Price: um, Congress takes the big jabs at the system. Number one it eliminates parole, um, and it 
slashes the word of good time and then it also makes sure that individuals who, um, 
 
277 
00:44:16.620 --> 00:44:32.010 
Mary Price: are sentenced are going to serve the time that they were sentenced to. So they basically, 
um, strictly limit the ability of the courts to go back and look at a sentence once it's been finalized, 
except in a very small number of circumstances and one of them as 
 
278 
00:44:33.060 --> 00:44:41.610 
Mary Price: you just alluded to Doug is -- is when an individual develops extraordinary and compelling 
reasons and another one is in the case of 



 
279 
00:44:42.300 --> 00:44:50.190 
Mary Price: um, I think, substantial assistance and another one is in the case, obviously, when the 
sentencing commission lowers a guideline. Determinate sentencing 
 
280 
00:44:50.520 --> 00:45:00.060 
Mary Price: means that people go away and court, no matter how disturbed they are by the outcome, 
don't have the ability to go back and correct that sentence on except in pretty extraordinary, 
 
281 
00:45:01.410 --> 00:45:10.530 
Mary Price: um, circumstances and, and this is really rare. And then the second thing I think that Eric 
touched on was, well, maybe it's the drug war and how we structure the drug war 
 
282 
00:45:11.340 --> 00:45:20.790 
Mary Price: that -- that is one of the big problems, and I think that -- that's right. I think that mandatory 
minimums and their use in drug cases and I think that mandatory minimums are problematic across the 
board. 
 
283 
00:45:21.330 --> 00:45:27.210 
Mary Price: But, one of the features about your cases that they often involve multiple actors. Sometimes 
they're structured with leaders. 
 
284 
00:45:27.540 --> 00:45:32.640 
Mary Price: and kingpins as they're called and lesser managerial types and the drug mandatory 
minimums  
 
285 
00:45:33.120 --> 00:45:39.630 
Mary Price: were said to be designed to punish the people at the top of the operations with a very 
severe 10-year sentences 
 
286 
00:45:40.020 --> 00:45:48.330 
Mary Price: and those that were in -- in lesser but still important roles, with the five-year mandatory 
minimums, but then the way the drug laws -- the laws are written rather the sentencing laws are written 
 
287 
00:45:48.660 --> 00:45:53.820 
Mary Price: is that they assigned those sentences not based on the role that the individual played but on 
drug quantity. 
 
288 
00:45:54.240 --> 00:46:01.500 
Mary Price: So the system of mandatory minimums relies entirely on got quantity to serve as proxies for 
culpability and, of course, that doesn't work, right. 
 
289 
00:46:02.340 --> 00:46:08.010 
Mary Price: Defendants at a very low-level of a drug operation would be charged with a quantity of drugs 
they were found with. 



 
290 
00:46:08.400 --> 00:46:13.230 
Mary Price: Um, something that the Doug talked about earlier or the it was believed they handled even 
and, 
 
291 
00:46:13.710 --> 00:46:18.660 
Mary Price: you know, a quantity they didn't control, a quantity that they didn't particularly benefit from 
 
292 
00:46:19.020 --> 00:46:25.320 
Mary Price: and these were, you know, these mules and hand-to-hand distributors and girlfriends were 
looking at kingpin-size sentences based solely on quantity. 
 
293 
00:46:25.740 --> 00:46:32.370 
Mary Price: And, you know, it's interesting because back in 2003 when the Department of Justice 
recognized the power they had, in 2003 
 
294 
00:46:32.610 --> 00:46:42.450 
Mary Price: The DOJ went to a hearing in Congress and argued that they needed more mandatory 
minimum so that they could move effectively up the chain of supply and use lesser distributers to 
prosecute larger dealers. Well, 
 
295 
00:46:43.560 --> 00:46:50.370 
Mary Price: you know, that's, you know, that the small guys often have little or no information as we 
talked about earlier may not even know who the leader is. 
 
296 
00:46:50.610 --> 00:46:58.950 
Mary Price: So, it's not unusual to see this bottom feeders get sentences that were reserved for kingpins 
and then kingpins to get lower sentences because they got to cooperate against their underlings. 
 
297 
00:47:00.570 --> 00:47:07.350 
Mary Price: So, yeah, and then I think the third point was the power of prosecutors and I also think I 
think it's like -- 
 
298 
00:47:08.190 --> 00:47:19.680 
Mary Price: I think all of those things weigh in on. Prosecutors have, as we talked about earlier, this 
power to use the trial penalty to -- to coerce or to punish and, you know, that is a power that 
 
299 
00:47:20.580 --> 00:47:30.840 
Mary Price: is, um, extremely destructive, I think. Um, and it isn't only in the case of mandatory 
minimums. Doug, as you pointed out, you know, sentences under the guidelines 
 
300 
00:47:31.380 --> 00:47:36.750 
Mary Price: for economic crimes can be extraordinarily high. They can be driven up very quickly and 
those aren't mandatory. 
 



301 
00:47:37.350 --> 00:47:48.030 
Mary Price: Um, prosecutors often threaten white collar defendants like my former boss, or my current 
boss, rather, um, Kevin by saying that unless they plead guilty or cooperate the government is going to 
seek every enhancement in the guideline manual. 
 
302 
00:47:48.570 --> 00:47:55.050 
Mary Price: Um, you know, Kevin was threatened with 20 years or more if he didn't plead and 
cooperate, but he refused, 
 
303 
00:47:55.380 --> 00:48:00.240 
Mary Price: because the government wanted him to testify against other people and what they wanted 
him to say is simply not true. 
 
304 
00:48:00.630 --> 00:48:06.330 
Mary Price: And he wasn't going to lie. So he went to trial twice before being convicted of honest 
services fraud. Now, he had the means to fight the government 
 
305 
00:48:06.750 --> 00:48:10.410 
Mary Price: and that's something many people don't have and so you find them caving to this.  
 
306 
00:48:10.890 --> 00:48:24.510 
Mary Price: Um, so even a cooperation dependent on mandatory minimums we really want a system 
that entices people to turn over other people who may in fact be missing or that punishes people so 
severely on when they insist that the government be put to its test.  
 
307 
00:48:26.100 --> 00:48:30.870 
Douglas Berman: It -- wonderful comments, Mary. You know your comments about the Wooden case in 
the Supreme Court, 
 
308 
00:48:31.710 --> 00:48:39.720 
Douglas Berman: uh, reminded me and it's really something to emphasize in this context, again, I think, 
in the drug setting it's particularly pernicious how it ends up being a bunch of 
 
309 
00:48:40.200 --> 00:48:50.220 
Douglas Berman: seemingly legally arbitrary determinations that are driving these cliffs that mandatory 
minimums create and -- and the severity levels right, so how you define occasion. 
 
310 
00:48:50.490 --> 00:48:57.360 
Douglas Berman: doesn't change at all what Mr. Wooden did or how we're approaching it and yet at 
least five years, probably more is turning on. 
 
311 
00:48:57.690 --> 00:49:02.280 
Douglas Berman: what a bunch of lawyers are trying to figure out this word might mean, you know, 
against the backdrop of 
 



312 
00:49:02.670 --> 00:49:08.790 
Douglas Berman: Congress not making it particularly clear. Obviously, in some other settings, some of 
you may know, led to a vagueness 
 
313 
00:49:09.420 --> 00:49:14.550 
Douglas Berman: challenge. So there is, you know that was a constitutionally unexpected turn of events 
but, but you know pretty, 
 
314 
00:49:14.910 --> 00:49:26.850 
Douglas Berman: pretty darn significant one. Again, we were talking -- we've been talking a lot about 
quantities, you know, whether Mrs. Ekwunoh had .998 kilograms of heroin or 1.013 
 
315 
00:49:27.240 --> 00:49:32.190 
Douglas Berman: it was inconsequential to her behavior, but made a five year difference again because 
 
316 
00:49:32.610 --> 00:49:40.350 
Douglas Berman: we have these triggers that, you know, have very little to do with actual offense 
behavior and have everything to do with the intent of how the case gets processed. 
 
317 
00:49:40.620 --> 00:49:44.700 
Douglas Berman: And it gets back to Eric's point about sort of the power of prosecutors and the role 
they play and 
 
318 
00:49:45.570 --> 00:49:54.030 
Douglas Berman: in being influenced by, you know, those rules. I'm wondering and partially this is based 
on one of the comments in the Q&A and maybe this is for you Eric 
 
319 
00:49:54.390 --> 00:50:01.410 
Douglas Berman: to jump back in, and if you might. Do you think there's any hope? And I think we've 
actually seen a little coming out of some litigation in Chicago 
 
320 
00:50:01.890 --> 00:50:14.280 
Douglas Berman: by University Chicago folks. I'm thinking of Alison Siegler, particularly, challenging 
some of these stash house raids, where there was particularly egregious just behavior very racially 
 
321 
00:50:14.670 --> 00:50:19.860 
Douglas Berman: skewed and it's a, you know, if we leave out the racial story here we're not -- we're not 
doing justice to just -- 
 
322 
00:50:20.460 --> 00:50:24.990 
Douglas Berman: the way this has historically played out with mandatory minimums, especially in the 
drug space. 
 
323 
00:50:25.440 --> 00:50:34.620 



Douglas Berman: But you know, do you think there's any hope, maybe a ghost dope was mentioned in 
the comments, right, the way in which relevant conduct can be used to sort of build-up, 
 
324 
00:50:35.580 --> 00:50:45.360 
Douglas Berman: um, allegations and threaten severe terms, uh, as much as I think you're justifiably 
pessimistic that the courts are disinclined 
 
325 
00:50:46.140 --> 00:50:55.350 
Douglas Berman: to -- to constitutionally assail this in its broadest version. Do you think there might be 
any sort of extreme particulars that -- that, 
 
326 
00:50:55.860 --> 00:51:01.890 
Douglas Berman: um, you know, might be the foothold for starting to develop some pushback doctrine 
here in the courts, or is it just, 
 
327 
00:51:02.760 --> 00:51:11.940 
Douglas Berman: you know, so far, the general story of we got to look to the other branches is -- is 
really the only one that makes sense, you know, given what the judiciary has done on these fronts in the 
past. 
 
328 
00:51:12.660 --> 00:51:20.910 
Erik Luna: Yeah, good question. I -- I have followed -- followed many of these cases and the standards 
are just really high, right, so the standard for 
 
329 
00:51:21.420 --> 00:51:29.010 
Erik Luna: outrageous -- for a due process violation, for outrageous government conduct, is it's really 
difficult to meet that. 
 
330 
00:51:29.460 --> 00:51:39.750 
Erik Luna: Um, and it involves questions of Mens Rea, the mental states of the officers, as well as the 
objective behavior that they engaged in. Does it happen? Yeah, we saw, at least, 
 
331 
00:51:40.350 --> 00:52:01.620 
Erik Luna: maybe -- maybe one or two cases stemming from the war on drugs, excuse me, war on terror 
that were a viable claim was made, I don't know whether or not that is going to be super successful in -- 
in other arenas, but it does -- um, let me add to this that its kind of a conceptual issue, which 
 
332 
00:52:02.670 --> 00:52:04.860 
Erik Luna: can -- can connect with -- with Weldon's case. 
 
333 
00:52:06.120 --> 00:52:15.690 
Erik Luna: Um, as well as I, uh, mentioned that I worked on the case on the direct appeal, um, and Doug 
worked on the habeas petition and 
 
334 
00:52:16.710 --> 00:52:30.210 



Erik Luna: um, in all honesty, we fought like hell to get that conviction overturned, or at least a sentence 
part overturned. And Doug you'll recall, and we had to -- we struggled to come up with arguments, 
because the courts jurisprudence is so 
 
335 
00:52:31.380 --> 00:52:34.260 
Erik Luna: persnickety, so difficult. 
 
336 
00:52:34.830 --> 00:52:47.100 
Erik Luna: Um, there was a case called Hutto versus Davis that and Weldon knows this case well 
because it was what hung up Judge Cassell from otherwise striking down the case, and this case, um, 
 
337 
00:52:48.180 --> 00:53:03.630 
Erik Luna: sad, really long prison term, decades for a relatively low-level of marijuana. It was an old 
case. It was out -- it involved a very strict state statute in Virginia, which has since changed. Um, but it --  
 
338 
00:53:05.490 --> 00:53:12.960 
Erik Luna: I argued that the way in which the Supreme Court. When it got to the Supreme Court, I 
argued that the way in which Hutto versus Davis was decided 
 
339 
00:53:13.470 --> 00:53:24.330 
Erik Luna: It was decided per curium. It was a reverse and remand. It was essentially, it was a type of 
tool used by the Supreme Court to slap down lower courts that had gotten out of their lane. 
 
340 
00:53:24.900 --> 00:53:32.520 
Erik Luna: Um, and there had been an argument going around this type of opinion, which also at the 
time existed with regards to gay marriage 
 
341 
00:53:33.060 --> 00:53:49.620 
Erik Luna: needed to be dealt with on a -- on a -- by the Supreme Court on a kind of a procedural basis. 
What value did these opinions have and because I knew that I couldn't fight, even though we did, fight 
on straight eighth amendment grounds because the jurisprudence is so tight 
 
342 
00:53:50.670 --> 00:53:58.230 
Erik Luna: um, we made this additional argument. And ultimately it failed, but it was a recognition that -- 
that a direct approach on these issues, 
 
343 
00:53:59.370 --> 00:54:04.800 
Erik Luna: um, wasn't likely to succeed and that, uh, it's given to the Supreme Court takes up terms of -- 
of -- of -- 
 
344 
00:54:06.840 --> 00:54:19.860 
Erik Luna: terms of imprisonment cases about once a decade and it already upheld a couple of very bad 
three strikes, um, sentences. Um, you turn to what your efforts, right, Doug, on -- on -- 
 
345 
00:54:20.700 --> 00:54:31.860 



Erik Luna: on habeas to bring up Heller and the second amendment as a potential basis on which to 
strike down the statute, right. And that was -- that was a great argument, 
 
346 
00:54:32.610 --> 00:54:50.190 
Erik Luna: um, but ultimately didn't succeed. But it was a recognition that the straight way, that the 
problem is the sentence is too damn, right, that we had to find these other vectors to try to challenge it, 
right. It reminds me a little bit, the analogy is to the way in which 
 
347 
00:54:51.330 --> 00:54:53.760 
Erik Luna: um, the sentencing guidelines were ultimately struck down. 
 
348 
00:54:54.210 --> 00:55:00.000 
Erik Luna: It was through the sixth amendment, but that was kind of a backdoor way to do it, right. It was 
through jury trial rights. 
 
349 
00:55:00.210 --> 00:55:07.170 
Erik Luna: But the problem wasn't necessarily the jury trial. It was the fact that these mechanical 
guidelines ended up producing mechanical sentences. 
 
350 
00:55:07.470 --> 00:55:19.020 
Erik Luna: And the judges, at least as it had been interpreted, had no discretion to deviate from them. It 
wasn't a jury trial question, it was a question about separation of powers and the authority that trial 
judges have to come up with, 
 
351 
00:55:20.040 --> 00:55:28.500 
Erik Luna: uh, appropriate sentences, but the way it got struck down was through this backdoor the sixth 
amendment. Um, so I don't know what to do about -- 
 
352 
00:55:29.010 --> 00:55:43.260 
Erik Luna: do in these -- in these situations where I would, of course, want to take on the statute directly, 
and yet those avenues are foreclosed because the Supreme Court has such a tight jurisprudence in, 
among other things, the eighth amendment. 
 
353 
00:55:43.920 --> 00:55:57.060 
Erik Luna: yeah, let me add one last thing, Doug. And this is this, Weldon's case brings up this potential 
problem in drug cases with mandatory minimums: wrongful convictions, right. This is -- this is the 
possibility that, 
 
354 
00:55:57.900 --> 00:56:05.550 
Erik Luna: uh, uh, given the very simple predicates that trigger these things that you have an informant 
just say there was a gun, right, and it's not true. 
 
355 
00:56:06.030 --> 00:56:13.050 
Erik Luna: But, that does it. That's enough. And it's kind of the converse of a problem that had been 
recognized decades earlier, at least initially by 
 



356 
00:56:13.770 --> 00:56:27.870 
Erik Luna: uh, Stephen Schulhofer, which is there was a tendency to swallow the gun, right. To pretend 
like the gun didn't exist when it did exist, right. So this there is this elaborate kabuki theater with decades 
on the line and that's very, very problematic, so. 
 
357 
00:56:30.540 --> 00:56:39.330 
Douglas Berman: I hear you and I think that was exactly, you know, the -- the disconcerting, you know, 
court facing answer I expected because I share that kind of, 
 
358 
00:56:40.770 --> 00:56:47.010 
Douglas Berman: uh, frustration or at least sadness that we haven't seen courts sort of step up to -- to 
address these issues, though I'd now 
 
359 
00:56:47.340 --> 00:56:54.180 
Douglas Berman: be inclined to try to turn us positive in our last 15 minutes or so and i'm going to turn to 
you, Weldon, as I -- as I sort of set this up. 
 
360 
00:56:54.690 --> 00:57:00.960 
Douglas Berman: At the same time that we haven't seen, uh, courts push back in any significant way at 
least directly, um, 
 
361 
00:57:01.530 --> 00:57:12.630 
Douglas Berman: one might still be inclined to say the the arc of the sentencing universe is long, but it 
bends towards not so much injustice and and that bad butchering of 
 
362 
00:57:13.020 --> 00:57:25.530 
Douglas Berman: the great MLK quote is driven by thinking well, gee, we did get, you know, in the '94 
crime bill the statutory safety valve and that's been very important for -- for low-level offenders 
throughout you know the next 
 
363 
00:57:26.130 --> 00:57:34.830 
Douglas Berman: three decades. We did get the Booker ruling which, despite it, you know, coming in 
through the sixth amendment, rather than a more direct attack the sentencing guidelines 
 
364 
00:57:35.190 --> 00:57:43.110 
Douglas Berman: has not only made the guidelines advisory, but that has persisted through, you know, 
a number of Congress's despite, you know, concerns 
 
365 
00:57:43.590 --> 00:57:54.960 
Douglas Berman: that they would they would turn tougher as a result, and we actually haven't seen that 
many mandatory minimum since Booker even though that was the prediction. In fact, we get the reform, 
at least the crack level, partial reform. 
 
366 
00:57:55.260 --> 00:58:06.870 



Douglas Berman: Half a loaf at best, but still the Fair Sentencing Act, you know, made a -- made a big 
difference in 2010 and then Weldon you were talking about the First Step Act and its sort of landmark 
achievements there and so. 
 
367 
00:58:07.470 --> 00:58:15.960 
Douglas Berman: it's not quite momentum, but it's at least a basis to be sort of hopeful, uh, that -- that 
reform is possible out of Congress. 
 
368 
00:58:16.530 --> 00:58:25.770 
Douglas Berman: And, and, and we could even speak to the executive branch as well, I saw in the Q&A 
very informed researcher saying we got the Holder memo in 2010 
 
369 
00:58:26.250 --> 00:58:34.830 
Douglas Berman: that gave prosecutors more discretion under their internal rules not to pursue the 
toughest mandatory minimums and that seemed to make a difference in practice 
 
370 
00:58:35.160 --> 00:58:41.190 
Douglas Berman: the sentencing commission's data suggests that as well and that perhaps Attorney 
General Garland will -- will speak to that. 
 
371 
00:58:41.700 --> 00:58:48.750 
Douglas Berman: I'll have the chance to talk to former Attorney General Holder about his work and in 
the upcoming Menard Lecture panel next. But, um,  
 
372 
00:58:49.440 --> 00:58:59.580 
Douglas Berman: Weldon your I sense doing work on the hill, work on the hill on cannabis reform, but 
obviously people I suspect talk to you about your sentencing experience as well, are you optimistic? 
 
373 
00:59:00.540 --> 00:59:10.110 
Douglas Berman: It's hard to imagine anybody is optimistic about the current Congress about anything 
as we face a, you know, a fiscal cliff or whatever, whatever the debt limit is all about, but 
 
374 
00:59:10.890 --> 00:59:16.380 
Douglas Berman: at least, if you focused on criminal justice reform, it seems like you know there's 
movement, there's momentum, there's 
 
375 
00:59:17.070 --> 00:59:25.500 
Douglas Berman: I think limited basis to be optimistic that we'll get massive reform, but maybe we'll keep 
chipping away and -- and maybe particularly 
 
376 
00:59:25.950 --> 00:59:32.160 
Douglas Berman: drug mandatory minimums and the trial penalty is something that could be sort of 
bipartisan interest in working on or. 
 
377 
00:59:32.610 --> 00:59:38.700 



Douglas Berman: uh, am I just being way too hopeful because I'm a long way from inside the Beltway 
and you know you've been talking 
 
378 
00:59:39.180 --> 00:59:43.140 
Douglas Berman: to folks on the hill at least about you know cannabis reform and others I'm wondering 
if your take is, 
 
379 
00:59:43.710 --> 00:59:56.670 
Douglas Berman: you know, rather than worry about the courts just -- just focusing on advocacy in 
Congress and, Mary, we'll hear from you as well, because you advocate you -- I think you actually are 
inside the Beltway and so I'd love to get your perspective on this as well, but -- but go ahead, Weldon.  
 
380 
00:59:57.720 --> 01:00:07.020 
Weldon Angelos: Yeah, I'm definitely optimistic. We're starting to see more and more Republicans take 
up this issue and support reforming our criminal justice system. 
 
381 
01:00:07.440 --> 01:00:11.490 
Weldon Angelos: I am not as optimistic that a lot is going to happen now 
 
382 
01:00:12.180 --> 01:00:20.910 
Weldon Angelos: especially on cannabis reform, although we're seeing a lot of activity on the 
Republican side. We recently launched the cannabis freedom alliance with 
 
383 
01:00:21.300 --> 01:00:30.930 
Weldon Angelos: the Koch network, Americans for Prosperity, um, Reason Foundation, Law 
Enforcement Action Partnership, and others in order to educate and 
 
384 
01:00:31.320 --> 01:00:42.600 
Weldon Angelos: engage, um, Republicans on cannabis reform, um, and we are preparing to introduce 
legislation, and that would sort of serve as the compromise bill to Cory Booker's, 
 
385 
01:00:43.230 --> 01:00:48.660 
Weldon Angelos: which has, you know, improved criminal justice provisions that I think would, 
 
386 
01:00:49.050 --> 01:01:00.990 
Weldon Angelos: you know, deal with this, you know, this issue with the states and the federal system 
on marijuana and so I'm hopeful that we can get some kind of cannabis reform in the next couple years, 
it's just not going to happen this year. 
 
387 
01:01:04.950 --> 01:01:07.470 
Douglas Berman: Mary, you got thoughts on how we're doing on the hill these days? 
 
388 
01:01:09.510 --> 01:01:17.310 
Mary Price: Um, always. I'm -- I agree. I'm not sure I'm quite as optimistic, but I don't think we ever leave 
a stone unturned. We can't. 



 
389 
01:01:18.180 --> 01:01:30.150 
Mary Price: We have to go after everything we can. Right now, there are a number of bills in -- in 
Congress that touch some of these issues. The most promising one, the one that's gotten far this 
 
390 
01:01:31.710 --> 01:01:45.270 
Mary Price: week is the Equal Act, which would equalize the penalties between the quantity measures 
between crack and powder cocaine, which are currently at 18 to one, and that was informed for the Fair 
Sentencing Act. 
 
391 
01:01:46.740 --> 01:01:52.710 
Mary Price: Um, a nice feature about that particular piece of legislation, going back to determinate 
sentencing, is that the changes will be made retroactive. 
 
392 
01:01:53.460 --> 01:02:03.150 
Mary Price: Um, so that individuals go back. Were the legislation passed, those individuals could go 
back to court and ask for a reduction in their sentence to match the sentence they otherwise would have 
received. 
 
393 
01:02:04.050 --> 01:02:19.980 
Mary Price: So, that, um, made it out of the House with overwhelming majority, including lots of 
Republicans, so I agree with Weldon that there is, over the years we have seen more and more 
bipartisanship. But, we're also in a really tough period, right now, tough partisan period right now 
 
394 
01:02:21.090 --> 01:02:31.080 
Mary Price: and -- and a rise in crime, at least a lot of publicity about increased homicide rates. So, I 
think that we are going to be fighting an uphill battle, 
 
395 
01:02:31.440 --> 01:02:40.950 
Mary Price: maybe for a long time, and so we have to, we have to be optimistic and continue to fight, but 
also be realistic. But I'll also just very quickly mentioned that 
 
396 
01:02:41.790 --> 01:02:48.300 
Mary Price: there are other places to fight as well. We've talked about the courts at length, but also don't 
forget about the Justice Department and you're going to be talking with 
 
397 
01:02:49.680 --> 01:02:56.010 
Mary Price: former Attorney General Eric Holder later on today who -- who directed prosecutors, um, 
 
398 
01:02:56.520 --> 01:03:03.300 
Mary Price: not to charge drug mandatory minimums in certain circumstances and directed prosecutors 
not to use the trial penalty in certain circumstances. 
 
399 
01:03:03.780 --> 01:03:18.810 



Mary Price: And I think that kind of direction can make a big difference, as you pointed out, right now, I 
think the leadership and the department is looking at different options for charging memos and it's 
certainly an area of advocacy. 
 
400 
01:03:19.950 --> 01:03:29.880 
Mary Price: Um, and also there's just using, um, all the tools that one's disposal to push the issues 
forward, for example, for the sentencing Commission, and right now there's not a sentencing 
Commission and so 
 
401 
01:03:30.150 --> 01:03:35.310 
Mary Price: the use of compassionate release and that statute has been very expansive. We started out 
with, 
 
402 
01:03:35.670 --> 01:03:44.280 
Mary Price: you know, 20 people a year getting compassionate release and after the First Step Act and 
up 'til today during the pandemic, 3,600 people have been released. 
 
403 
01:03:44.550 --> 01:04:00.390 
Mary Price: Well, that's not just being used -- or -- for other purposes as well, including second look 
sentencing, and maybe even helping some people out on home confinement. So I think we just have to 
be super creative and have lots of tools in our toolkit and push all of those things forward. 
 
404 
01:04:02.280 --> 01:04:08.640 
Douglas Berman: Great. I'm actually going to finish. I'll keep you up, Mary, and talk a little bit more about 
compassionate release and clemency in a minute, especially because 
 
405 
01:04:09.360 --> 01:04:14.820 
Douglas Berman: sort of one last theme that I want to emphasize in this context, I think, is a particular 
challenge for advocates. 
 
406 
01:04:15.540 --> 01:04:21.900 
Douglas Berman: and others, you know, eager to build reform going forward is whether you should sort 
of look for the smaller 
 
407 
01:04:22.290 --> 01:04:32.280 
Douglas Berman: perhaps lower hanging fruit, you know, and I think, particularly in the mandatory 
minimum context about safety valve where it was only for drug offenses, right. We didn't create, we still 
don't have 
 
408 
01:04:32.700 --> 01:04:41.460 
Douglas Berman: a broad safety valve that applies to other mandatory minimums. It's only for the drug 
offenses because that was politically viable at the time and that's -- that's where it gets stuck. 
 
409 
01:04:41.850 --> 01:04:47.940 
Douglas Berman: The Equal Act as you mentioned is just focusing on lowering crack sentences. That 
needs to get done, but it doesn't 



 
410 
01:04:48.300 --> 01:05:00.540 
Douglas Berman: otherwise undo other mandatory minimums for drugs or, you know, associated 
penalties along those lines as well, and then turning, especially the compassionate release and 
clemency, right. The report coming out of, and I know 
 
411 
01:05:01.050 --> 01:05:04.920 
Douglas Berman: Sam is working on this really, really hard, the reports coming out of the White House 
 
412 
01:05:05.490 --> 01:05:18.000 
Douglas Berman: seemed to be that they're looking to do some kind of clemency for that home 
confinement cohort, the folks who were sent home early as low risk during -- under the Cares Act during 
the pandemic, but that, 
 
413 
01:05:18.360 --> 01:05:27.300 
Douglas Berman: again, the focus is let's just do the drug cases. Let's just look at those individuals and 
only if they have a certain limited amount of time left, rather than being as 
 
414 
01:05:28.200 --> 01:05:33.210 
Douglas Berman: expansive in a vision here that would seem to be justified. Which is, these are folks 
who have been home now for a year and a half 
 
415 
01:05:33.480 --> 01:05:38.280 
Douglas Berman: haven't caused any problems and would seem to be at very low risk if they were all 
granted relief. And, so,  
 
416 
01:05:38.700 --> 01:05:46.560 
Douglas Berman: I'll sort of wrap up not only to encourage you to talk about your work in the context of 
clemency and compassionate release and and we'll turn to Weldon and 
 
417 
01:05:47.220 --> 01:05:53.850 
Douglas Berman: Eric to finish on these things as well, but especially to get a sense of is there a 
challenge, maybe even a problem when 
 
418 
01:05:54.300 --> 01:06:01.890 
Douglas Berman: we build out a conference like this that just looks at drug cases and risks, you know, 
creating a category for relief that, 
 
419 
01:06:02.520 --> 01:06:10.500 
Douglas Berman: um, you know, risks cutting other folks out who have suffered injustice or who you 
know are on par with that and Weldon when I turn to you, I think that 
 
420 
01:06:10.770 --> 01:06:18.420 
Douglas Berman: I know comes up in the cannabis versus other drug classes conversation as well. And, 
so, just you know how in your own advocacy work 



 
421 
01:06:18.930 --> 01:06:23.370 
Douglas Berman: both pragmatically thinking what's possible, but then also sort of 
 
422 
01:06:24.000 --> 01:06:38.820 
Douglas Berman: maybe even emotionally, you know, realizing that whenever you choose a category to 
try to get relief for your at risk of leaving out others who -- who don't quite fit that -- that group. How do 
you work through that clemency for compassionate release and all the work that you're doing? 
 
423 
01:06:40.920 --> 01:06:42.000 
Weldon Angelos: Yeah, absolutely. Well, 
 
424 
01:06:43.260 --> 01:06:50.820 
Weldon Angelos: you know, it does kind of create those problems, but you know the reason why we're 
focusing on cannabis as a category for clemency 
 
425 
01:06:51.180 --> 01:06:58.980 
Weldon Angelos: is because the Federal Government is not really charging marijuana cases as they 
used to, and they're allowing these MSLs 
 
426 
01:06:59.400 --> 01:07:09.960 
Weldon Angelos: these big corporations to -- to profit and make millions and they're violating federal 
statute, just as those did that are currently in federal prison because federal law does not recognize 
 
427 
01:07:10.260 --> 01:07:14.370 
Weldon Angelos: state marijuana laws and so it's an injustice to allow that to continue 
 
428 
01:07:15.300 --> 01:07:24.540 
Weldon Angelos: while simultaneously keeping these individuals in there serving time for decades. And 
so that's why we're sort of focusing on, you know, on this group, 
 
429 
01:07:24.990 --> 01:07:28.320 
Weldon Angelos: you know, and -- and -- and other groups, you know, the White House is looking at 
 
430 
01:07:28.830 --> 01:07:38.370 
Weldon Angelos: people who were sentenced under, you know, the crack cocaine disparity and other so 
there obviously will be other -- other groups of clemency and like you said, the home confinement, the 
priority 
 
431 
01:07:38.640 --> 01:07:47.760 
Weldon Angelos: is what we're hearing and expecting to see some -- some action on that really soon. 
But to me, I think the urgency of you know, these cases, 
 
432 
01:07:48.270 --> 01:08:03.930 



Weldon Angelos: um, just given the state of, you know, marijuana laws, more and more states are going 
legal and a lot of these individuals should not even be charged today due to changes to state -- state 
law and federal law and policy and so it's just an injustice to keep them in prison. 
 
433 
01:08:07.230 --> 01:08:08.220 
Douglas Berman: Mary, you want to jump in? 
 
434 
01:08:10.740 --> 01:08:30.720 
Mary Price: You bet. I agree it is always a dilemma when to fight, um, when to walk away, when to leave 
reform on the table, because you're going to live to fight another day and it's complicated how that 
calculus is made when we stand up and propose a bill, we simply not support a bill we go in, 
 
435 
01:08:32.670 --> 01:08:37.620 
Mary Price: you know, uh, with guns, as it were, blaring in support or not. 
 
436 
01:08:38.070 --> 01:08:48.840 
Mary Price: You know, there's a lot of politics involved in that. My sense is that over the years little 
reforms lead to bigger one. So it was in 2007 or 2008, Doug will remember and others,  
 
437 
01:08:49.140 --> 01:08:57.780 
Mary Price: that the sentencing commission began to look at trying to do what it could do to help with 
crack cocaine mandatory minimums, which I believe were wrong 
 
438 
01:08:58.050 --> 01:09:03.870 
Mary Price: and so it did what it could do that was a minimum sort of thing which was to reduce crack 
cocaine 
 
439 
01:09:04.290 --> 01:09:20.250 
Mary Price: guidelines by two levels and then made that change retroactive. And beginning, in my view, 
that was the beginning of a series of reforms that lead to today, many years later, but still today, you 
know, the step to both make the penalties 
 
440 
01:09:23.550 --> 01:09:26.370 
Mary Price: the same and make that change retroactive. So -- 
 
441 
01:09:27.840 --> 01:09:33.930 
Mary Price: so small beginnings can leave a bigger, but it can be frustrating and exhausting. I mean I 
started working on compassionate release in 2001 (laughs) and the 
 
442 
01:09:35.760 --> 01:09:40.890 
Mary Price: change in the statute didn't happen until 2018 in the -- in the 
 
443 
01:09:42.270 --> 01:09:54.480 
Mary Price: First Step Act, right. And so I think legislative reform work is incredibly important. It takes a 
really long time, but as long as there are people who are left behind, we have to put the time in and 



 
444 
01:09:55.050 --> 01:10:01.440 
Mary Price: we have to do it. And, very quickly if I have a second, about the home confinement, so there 
are a number of people who went home during covid 
 
445 
01:10:01.920 --> 01:10:09.300 
Mary Price: who were transferred by the Bureau of Prisons to home confinement who were at risk of 
serious complications or death if they contracted the 
 
446 
01:10:09.660 --> 01:10:20.490 
Mary Price: virus and were determined to be low-level and really good risk to go to the community and 
there were something in the neighborhood of 47,000 people who are released in this way and there are 
a number that are still home. 
 
447 
01:10:20.880 --> 01:10:29.670 
Mary Price: But, at the end of the Trump Administration was an officer legal counsel memorandum that 
came out that said that anybody who wasn't within their sort of normal home confinement 
 
448 
01:10:30.390 --> 01:10:40.860 
Mary Price: eligibility, which is about six months at the end of the sentence, um, would have to be 
returned to incarceration once the pandemic emergency has declared to be over. 
 
449 
01:10:42.180 --> 01:10:59.580 
Mary Price: And as you can imagine, this is distressing to a lot of people, so we who work on the 
compassionate release clearing house, which is an effort to recruit, train, and support lawyers to help 
with compassionate release motions are now turning our attention to seeing if we can push the, 
 
450 
01:11:01.170 --> 01:11:15.180 
Mary Price: um, understanding of what's an extraordinary and compelling reason to cover these 
individuals who have, um, taken out mortgages and started families and started school and done all 
these things in reliance on the belief that they were going to be able to stay home who are now in 
danger of being returned. 
 
451 
01:11:17.400 --> 01:11:22.620 
Douglas Berman: Thank you, Mary. And we're running out of time, but Eric I want to not quite so I'll give 
you the last word, depending on -- on  
 
452 
01:11:23.040 --> 01:11:30.870 
Douglas Berman: what you're going to say, but, you know, you -- you framed beautifully in your overview 
kind of the role of the American prosecutor, right. And that's something that 
 
453 
01:11:31.470 --> 01:11:41.190 
Douglas Berman: probably more, you know, in recent years than anything has been the subject of 
robust debate, particularly you know at the local level when we see this -- this progressive prosecutor 
movement, 
 



454 
01:11:43.380 --> 01:11:55.380 
Douglas Berman: uh, gaining steam, and many prosecutorial elections becoming a focal point for 
advocates and -- and real -- seeing real change through that means. Obviously, at the federal level, we 
have appointed prosecutors, 
 
455 
01:11:55.950 --> 01:12:06.750 
Douglas Berman: but Attorney General Garland is one who, you know, could possibly speak to these 
issues, one of the Q&A's you know highlighted again and I think Mary spoke about it, as well the Holder 
 
456 
01:12:07.290 --> 01:12:13.290 
Douglas Berman: memoranda about prosecutorial practices in the drug space and mandatory minimums 
more generally, 
 
457 
01:12:14.100 --> 01:12:23.460 
Douglas Berman: um, I'm going to now, with only a couple minutes left so not enough time, of course, 
you know, kind of imagine a world in which Attorney General Garland, you know, sends you an email 
 
458 
01:12:23.850 --> 01:12:35.550 
Douglas Berman: and says yeah I'm with you, we are the most important ones, what should we do, do 
you have kind of a, you know, a vision, a wish list a notion of -- of how you could imagine the American 
prosecutor transform for the better? 
 
459 
01:12:36.210 --> 01:12:40.110 
Douglas Berman: Either, you know, from the top or -- or from the bottom out, however, you see it. 
 
460 
01:12:41.070 --> 01:12:54.690 
Erik Luna: Good question, Doug. Let me speak specifically to drugs and to drug crime. I think the -- the, 
uh, current status quo is untenable. I think a reversion to something that's like the regime that was 
under, 
 
461 
01:12:55.260 --> 01:13:08.730 
Erik Luna: um, the Holder memo has to be taken on given the current state of marijuana 
decriminalization and legalization across the country we're currently in this very interesting, 
 
462 
01:13:09.780 --> 01:13:25.440 
Erik Luna: uh, and, um, but uncharted land of democratic experimentalism with regards to marijuana 
and things are progressing very rapidly, as you know and as you document given -- given your writing 
and your work with your center. 
 
463 
01:13:26.130 --> 01:13:39.690 
Erik Luna: Again, first with medical marijuana now it's recreational marijuana, um, the changes are 
occurring with regards to marijuana largely because of personal experience with the drug or -- or having 
others who have had some experience 
 
464 
01:13:40.800 --> 01:14:01.080 



Erik Luna: with the new up to a half, if not more of folks admit to having used the drug with their lifetime 
as well as some empiricism showing that marijuana use does -- is not criminogenic it doesn't create 
crime in and of itself. Instead the drug war is what creates the crime and, um, and eventually 
 
465 
01:14:02.100 --> 01:14:15.330 
Erik Luna: we're going to see perhaps across the country a regime where medical marijuana is allowed, 
uh, uh, generally and at least a large chunk of the states will allow a recreational marijuana as well. 
 
466 
01:14:16.110 --> 01:14:27.570 
Erik Luna: That disjuncture, uh, of state law with the current federal law puts prosecutors in a difficult 
position -- federal prosecutors in a difficult position. 
 
467 
01:14:28.260 --> 01:14:34.620 
Erik Luna: Um, they most certainly can use those federal laws and the mandatory minimums that are 
attached with regards to drugs, 
 
468 
01:14:35.250 --> 01:14:48.780 
Erik Luna: uh, or the sentences that are attached with regards. In particular with regards to marijuana 
they don't have to necessarily defer to the States on their individual decision making in a land of -- of -- 
of -- of -- of a dual jur --  
 
469 
01:14:49.590 --> 01:15:01.380 
Erik Luna: jurisdictions in the United States. They can charge up to the hilt with given the current 
jurisprudence. Although I have to admit, um, Justice Thomas recently, um, 
 
470 
01:15:02.370 --> 01:15:08.430 
Erik Luna: wrote a, uh, an opinion in a case that wasn't actually heard, uh, it was a denial of cert, that he 
would -- 
 
471 
01:15:08.970 --> 01:15:21.480 
Erik Luna: he would question whether or not the continuing viability of marijuana prohibition in the United 
States is acceptable given the current status of marijuana decriminalization and legalization across the 
country. 
 
472 
01:15:22.470 --> 01:15:26.220 
Erik Luna: Um, but, at some point, the Federal Government is going to have to do something about this, 
um, 
 
473 
01:15:27.000 --> 01:15:34.890 
Erik Luna: and -- and it's going to have to be done initially at the base level of the individual prosecutors 
across -- across the United States. 
 
474 
01:15:35.220 --> 01:15:44.730 
Erik Luna: But, ultimately it's been to be at the Attorney General level with Merrick Garland or -- or 
perhaps ultimately in the White House with the President 
 



475 
01:15:45.390 --> 01:15:58.620 
Erik Luna: perhaps issuing a -- using his clemency power or at least letting prosecutors know through 
his power of the Justice Department that the war on marijuana in terms of the Federal Government is 
over. 
 
476 
01:15:59.490 --> 01:16:06.270 
Douglas Berman: Yeah and -- and you know, needless to say, I've spent some time focusing on where -
- where marijuana policy is headed and it's just another. 
 
477 
01:16:06.510 --> 01:16:13.410 
Douglas Berman: sort of variation on this theme. Let me wrap up, especially because we're over time, 
thanking all the attendees, thanking all the wonderful panelists. I could 
 
478 
01:16:13.980 --> 01:16:21.180 
Douglas Berman: eagerly keep talking about all these issues which we covered, I thought, really nicely 
for -- for literally days and days. Fortunately, 
 
479 
01:16:21.420 --> 01:16:31.260 
Douglas Berman: a lot of these issues will still be covered in the rest of our panels and the Menard 
Lecture coming up. I have a link for everybody there if you haven't registered to get the links to 
 
480 
01:16:31.830 --> 01:16:42.390 
Douglas Berman: attend the rest of the events today and then tomorrow. Thank you again, Eric, Mary, 
and Weldon. I knew you'd be fantastic and you were and I'm incredibly grateful for you taking the time to 
 
481 
01:16:42.810 --> 01:16:57.270 
Douglas Berman: share your insights and have this really productive conversation. So thank you all and 
be well. Have a good afternoon. It's afternoon here now. And, uh, look forward to talking to you all soon 
and thanks again attendees hope you can make the rest of the conference. Be well. 
 
482 
01:16:57.930 --> 01:16:59.640 
Weldon Angelos: Thanks, Doug. Thanks, Mary. 
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